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NOTE

UNHCR Eligibility Guidelines are issued by the Office to assist decision-makers, including
UNHCR staff, Governments and private practitioners, in assessing the international protection
needs of asylum-seekers from a given country. They are authoritative legal interpretations of the
refugee criteria in respect of specific groups on the basis of objectively assessed social, political,
economic, security, human rights, and humanitarian conditions in the country of origin concerned.
The pertinent protection needs are analyzed in detail and recommendations made as to how the
applications in question should be decided upon in line with the relevant principles and criteria of
refugee law as per, notably, the 1951 Convention and its 1967 Protocol, the UNHCR Statute and
relevant regional instruments such as the Cartagena Declaration, the 1969 OAU Convention and the
EU Asylum Directives. The recommendations may also touch upon, as relevant, complementary or
subsidiary protection regimes.

UNHCR issues its Eligibility Guidelines pursuant to its responsibility to promote the accurate
interpretation and application of the above-mentioned refugee criteria as envisaged by Article 8 of
its Statute, Article 35 of the 1951 Convention and Article Il of its 1967 Protocol and based on the
expertise it has developed over several years in eligibility and refugee status determination matters.
It is expected that the positions and guidance contained in the Guidelines should be weighed heavily
by the relevant decision-making authorities in reaching a decision on the asylum applications
concerned. The Guidelines are researched strictly and are written based on factual evidence
provided by UNHCR’s global network of field offices and information from independent country
specialists, researchers and other sources which is rigorously reviewed for reliability. The
Guidelines are posted on UNHCR’s Refworld website at http://www.refworld.org.
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l. INTRODUCTION

1. This paper replaces UNHCR’s position regarding the international protection needs of
asylum-seekers from Iraq, set out originally in UNHCR Eligibility Guidelines for Assessing the
International Protection Needs of Iraqi Asylum-Seekers (“Eligibility Guidelines”)! and its
Addendum to UNHCR s Eligibility Guidelines for Assessing the International Protection Needs
of Iraqi Asylum-Seekers (“Addendum”),? issued in August and December 2007 respectively.
While these documents may still be consulted for archival purposes, they are all hereby
superseded accordingly.?

2. In the papers mentioned above, UNHCR took the position that all asylum-seekers from
the Central and Southern parts of Iraq were in need of international protection and should thus
be considered as refugees under the 1951 Convention criteria. For those asylum-seekers from
the Central and Southern Governorates whose evident need for protection might not be
determined within the scope of the 1951 Convention refugee criteria, UNHCR recommended
that they be recognized under the extended refugee definition, where applicable, or otherwise
granted some form of complementary protection. This position was based on UNHCR’s
assessment that all asylum-seekers from Central and Southern Irag were in need of international
protection due to the pervasive extreme violence, serious human rights violations, and a general
lack of law and order. As for the international protection needs of persons from the three
Northern Governorates of Dahuk, Erbil and Sulaymaniyah, UNHCR recommended that their
asylum claims be individually assessed based on the 1951 Convention definition. In cases
where an asylum-seeker was not recognized as a refugee under the 1951 Convention but
nevertheless demonstrated protection needs for which complimentary forms of protection may
be appropriate, it was recommended to assess the case accordingly.

3. The Addendum to the Eligibility Guidelines of December 2007 described developments
in Iraq that started to re-shape the political and security landscapes at the end of 2007 and
resulted in a reduction of civilian casualties and new displacement. Since then, the situation in
Iraq has further evolved, with important improvements in the overall security situation in many
parts of the country. In view of the totality of all these changes, a revision and update of
UNHCR’s position as summarized in the preceding paragraph has become necessary to reflect
the situation at present.

4, This is the object of the present paper. In Part Il which follows immediately below,
a summary overview is provided of the key developments which have taken place since the
Addendum and in light of which a new position needs to be set out. This overall new approach

' UNHCR, UNHCR’s Eligibility Guidelines for Assessing the International Protection Needs of Iraqi
Asylum-seekers, August 2007, http://www.unhcr.org/refworld/docid/46deb05557.html. All weblinks
referenced in this document have been accessed in March 2009, unless otherwise indicated.

2 UNHCR, Addendum to UNHCR's Eligibility Guidelines for Assessing the International Protection Needs
of Iraqi Asylum-Seekers, December 2007, http://www.unhcr.org/refworld/docid/4766a69d2.html.
Note that these documents, along with UNHCR’s Country of Origin Information Iraq (3 October 2005,
http://www.unhcr.org/refworld/docid/435637914.html) can be consulted for additional country of origin
information on, inter alia, political, security and human developments in Irag, as well as detailed
information on the profile of groups at risks. However, with regard to UNHCR’s policy concerning the
international protection needs of Iragi asylum-seekers as well as its return policy, only the current
document is applicable.
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is then set out in Part 111 of the paper. Part 1V of the paper provides a more detailed analytical
breakdown of that approach and elaborates the applicability to the asylum claims being lodged
by Iraqgis in light of the relevant refugee law criteria, addresses possible situations of exclusion
from refugee protection, examines the availability or not of internal flight or relocation
alternatives in Iraq today, and underscores that the refugee status of Iragis already recognized
as such should continue to remain valid. While, in this analysis, the relevant country of origin
information which supports this analysis will have been referred to accordingly in Part 1V, the
rest of the paper is then devoted to providing a detailed resume of that information. Part V thus
outlines recent political developments in Iraq and Part VI recent security developments, while
Part VII provides information on the human rights situation, all of which are relevant to
understanding the nature and pattern of Iragis who are forced to flee the country or could
potentially lodge asylum claims. In this context, the final part of the paper, Part V11, highlights
groups which, in view of both the security and human rights situation described in the
preceding parts, may be considered as being at risk in the Iraq of today.
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Il.  SUMMARY OVERVIEW OF DEVELOPMENTS"*

5. As a result of various factors, extremist groups have either changed their alliances, have
been weakened or are lying low. Sectarian violence between the Shi’ite and Sunni
communities, which accounted for a majority of the civilian casualties and was a main factor
leading to the large-scale displacement of Iraqis in mainly 2006 and parts of 2007, has virtually
halted, although extremist groups continue to aim at reigniting the violence. The Sunni-
dominated insurgency has been considerably weakened as a result of the establishment of
mostly tribal-based “Sons of Irag” (Sol)® and continuous military operations in its strongholds
of the Central Governorates. Shi’ite armed groups, which engaged in sectarian killings and
intra-Shi’ite power struggles, continue to largely adhere to a ceasefire, have been weakened or
relocated. While acts of indiscriminate violence and targeted attacks at the hands of various
extremist groups continue, the overall level of the violence has significantly reduced. It has
become mostly political in nature and is often linked to ongoing power struggles between
political parties, armed groups and ethnic communities. In 2008 and the first quarter of 2009,
Irag saw only limited displacement, often temporary, arising out of military operations in
various areas of the country. There have been slow, but increasing returns of mainly IDPs.
Armed groups are still capable of launching attacks aimed at disrupting the security
environment, but the intensity of hostilities and the impact on the civilian population has
decreased in many parts of Irag.

6. The military, and, to a lesser extent, political developments that have taken place since
those as of the last quarter of 2007,° described extensively in UNHCR’s Addendum of
December 2007, have been, as said already, quite important and extensive. As compared with
the situation in 2006 and the first three-quarters of 2007, when Iraq saw widespread sectarian
violence coupled with aviolent Sunni insurgency, intra-Shi’ite fighting, gross human rights
violations and a general breakdown of law and order, parts of Central and Southern Iraq have
seen significant stabilization since late 2007 and in 2008. The Northern Governorates of Dahuk,
Erbil and Sulaymaniyah remain relatively stable and calm, as is described in detail later in this
paper. For the country as a whole, the most significant developments which have positively
affected the security and political environment can be summarized as follow:

— Relative overall security improvements and significant reduction of civilian
casualties and new displacement, in particular in the Southern Governorates and
some of the Central Governorates;’

Information in this document is generally updated until the end of February 2009, unless otherwise
indicated.

Tribal councils (Awakening Councils or, in Arabic, sahwat) and former insurgents that turned against
AQI as of late 2006 are collectively known as “Sons of Irag” (Sol).

Developments included in particular the additional deployment of 30,000 US troops as of early 2007, the
proliferation of “Awakening Movements” or “Sol”, and the “freeze” of activities of the Jaysh Al-
Mahdi/JAM.

For the purposes of this document, the “Central Governorates” refer to the Governorates of Al-Anbar,
Baghdad, Diyala, Kirkuk, Ninewa and Salah Al-Din. It should be noted that Al-Anbar Governorate, while
part of the central region of the country, will be referred to specifically throughout this document.
Therefore, when the terminology “five Central Governorates” is used, this document is referring to
Baghdad, Diyala, Kirkuk, Ninewa and Salah Al-Din only. The “Southern Governorates” include the
Governorates of Babel, Basrah, Diwaniyah, Kerbala, Missan, Muthanna, Najef, Thi-Qar and Wassit; and
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— Virtual halt of open Sunni-Shi’ite violence;

— Main actors of violence (i.e. Al-Qa’eda in Iraq [AQI] and Jaish Al-Mahdi [JAM] or
Mahdi Army)/“Special Groups”) have either largely moved or been pushed out of
urban areas, were seriously weakened or are lying low;

— Through a number of successive military operations targeting Sunni and Shi’ite
extremist groups, the lIragi Government with the support of the Multi-National
Forces in Irag (MNF-I) has asserted more authority over its territory, although local
control is not necessarily exerted by the government-controlled Iragi Security
Forces (ISF), but often by local groups and individuals that ally themselves to
varying degrees with the central Government (Sol, tribal leaders, militia groups,
political parties);

— Largely violence-free provincial elections in January 2009;

— Limited, yet increasing return of persons displaced inside and, to a lesser extent,
outside the country.

7. Needless to say, these developments and improvements all have to be seen in context.
They can be unpredictable, with several set-backs occurring, and there are major uncertainties
and risks remaining. Thus, despite the fact that overall security has improved, armed groups
remain lethal and suicide attacks and car bombs directed against the MNF-I/ISF and
Awakening Movements as well as civilians (often areas attracting crowds such as markets, bus
stations, restaurants, places and areas of religious significance or worship, police stations, and
recruitment centres)® in addition to targeted assassinations and kidnappings continue to occur

“Northern Iraq” refers to the three Northern Governorates of Dahuk, Erbil and Sulaymaniyah under

jurisdiction of the Kurdistan Regional Government (KRG).

In 2009, several mass-casualty attacks have taken place, with a particular spike in March, including:

— 26 March 2009: A bomb in a parked car exploded in a market in the Sha’ab neighbourhood of
Baghdad, killing 20 people and wounding more than 35, many of them women and children.

— 23 March 2009: A suicide bomber blew himself up at a Kurdish funeral in the town of Jalwala in
Diyala Governorate, killing 25 people and wounding 45.

— 10 March 2009: At least 33 people were killed and more than 50 injured in a suicide bomb attack on
areconciliation gathering of Sunni and Shi’ite Muslim tribal leaders and security officials in
a crowded market in Abu Ghraib in western Baghdad. The blast also killed a reporter and cameraman
from the private Baghdadiya satellite channel and wounded a cameraman from the state-run Al-
Iragiya channel.

— 8 March 2009: A suicide bomber killed 28 people, mostly police and police recruits, and wounded 57
at the main police academy in Baghdad. An AQI-linked group claimed responsibility for the bomb
attack.

— 5 March 2009: A car bomb exploded in a livestock market in Hamza, a mostly Shi‘ite Muslim town
in the Southern Governorate of Babel, killing 12 people, wounding 40.

— 13 February 2009: A suicide bomber blew herself up in a crowd of Iragi Shi’ite pilgrims in
Iskanderiyah (Babel Governorate), killing 39 people and wounding 69 others during the religious
event of Arba’een.

— 11 February 2009: Sixteen people were killed and 25 wounded when twin car bombs exploded at
a bus terminal and market area in Baghdad.

— 4 January 2009: At least 40 people were killed and 72 were wounded in a suicide bombing at the
doorstep of one of Irag’s holiest Shi’ite sites in Baghdad’s Kadhemiyah neighbourhood.

See: Agencies, Suicide bomber targets Mosul police, 31 March 20009,

http://english.aljazeera.net/news/middleeast/2009/03/200933184742228986.html; BBC, Blast rips

through Baghdad crowd, 26 March 2009, http://news.bbc.co.uk/2/hi/middle east/7965409.stm; Reuters,

Iraq suicide bomber kills 25, wounds 45 —  police, 23 March 2009,

http://www.alertnet.org/thenews/newsdesk/LN305659.htm; Jo Adetunji, Michael Ho, Baghdad suicide
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on a regular basis, claiming lives and causing new displacement. Overall levels of violence are
lower, but fluctuate and vary significantly from Governorate to Governorate, and even within
Governorates, districts and neighbourhoods. Violence is mostly concentrated in the Central
Governorates of Ninewa, Diyala, Salah Al-Din, Kirkuk and Baghdad.® In March 2009, there
was a remarkable increase in car and suicide bombings, which could indicate an assertion of
strength by militant groups since the US announced its intentions to withdraw all its combat
troops from Iraq by August 2010.'° While AQI and insurgent groups still hold the capability to
launch attacks on mainly the ISF/MNF-1 and Awakening Councils, the largely homogenous
population in Al-Anbar Governorate makes it less prone to ethnic and sectarian violence than
the other Central Governorates. The Southern Governorates of Kerbala, Najef, Muthanna,

10

bomber kills 33, The Guardian, 10 March 2009, http://www.guardian.co.uk/world/2009/mar/10/suicide-

bomber-abu-ghraib; Reuters, Suicide attack kills 28 at police academy in Iraq, 8 March 2009,

http://www.alertnet.org/thenews/newsdesk/L 8621855.htm; Reuters, Car bomb in south Iraq livestock

market kills 12, 5 March 2009, http://www.alertnet.org/thenews/newsdesk/L 544661.htm; Dagher and

Mudhafer Al-Husaini, Bomber at Iraqi Shrine Kills 40, Including 16 Iranian Pilgrims, NY Times, 4 January

2008, http://www.nytimes.com/2009/01/05/world/middleeast/05iraq.html?ref=middleeast.

The deadliest attacks in 2008 included:

— 23 January 2008: An attack in Mosul left 60 people dead and 280 injured.

— 1 February 2008: Female bombers killed 99 people in attacks blamed on AQI at two popular
Baghdad pet markets.

— 24 February2008: A suicide bomber targeting pilgrims heading to one of Shi’ite Islam’s holiest rites
in Kerbala killed 63 people and wounded scores in Iskandariyah.

— 6 March2008: Two bombs exploded in Baghdad’s mainly Shi’ite Karrada District, killing at least 68
people. Another 120 were wounded in the blasts.

— 17 March 2008: A suicide bomber killed 52 people in the Shi’ite holy city of Kerbala.

— 15 April 2008: A car bomb killed 40 people and wounded 80 outside a provincial government
headquarters in Ba’quba (Diyala). Another car bomb, believed to be driven by a suicide attacker,
exploded outside a popular restaurant in Ramadi, killing 13.

— 17 June 2008: A truck bomb blasted Al-Hurriyah neighbourhood in Baghdad, killing 63 people and
wounding at least 75.

— 10 November 2008: At least 28 people died and dozens were wounded in a double bombing in
Baghdad’s Sunni District of Adhamiyah.

— 11 December 2008: A suicide bomber detonated explosives inside a restaurant north of Kirkuk. At
least 50 people were killed and 109 wounded in the blast.

— 27 December 2008: A bomb at a bus station in the Shi’ite neighbourhood of Kadhemiyah in Baghdad
killed at least 22 people and wounded 54.

See: AFP, The trail of bloodshed in Iragq, 2 January 2009,

http://www.newssafety.com/index.php?view=article&catid=84%3Airag-security&id=11060%3Athe-trail-

of-bloodshed-in-irag-&option=com_content&Itemid=100378; Reuters, TIMELINE-Deadliest bomb
attacks in Iraq, 11 December 2008, http://www.alertnet.org/thenews/newsdesk/L B268644.htm.

The majority of civilian casualties occur in the five Central Governorates of Baghdad, Ninewa, Diyala,

Salah Al-Din, and Kirkuk, which account for approximately half of Iraq’s total population. Between

1 October and 30 December 2008 and 1 June and 30 September 2008, the following numbers of attacks

were recorded: Ninewa (511 / 924 attacks), Baghdad (713 / 867), Diyala (251 / 533), Salah Al-Din (374 /

482), and Kirkuk (184 / 245); Special Inspector General for Iraq Reconstruction (SIGIR), Quarterly

Report and Semiannual Report to the United States Congress, January 2009, p. 101,

http://www.sigir.mil/reports/quarterlyreports/Jan09/Default.aspx (further: “SIGIR, January 2009 Report

to Congress”). See also US Department of Defense, Measuring Stability and Security in Iraq, Report to

Congress in accordance with the Department of Defense Appropriations Act 2007 (Section 9010, Public

Law 109-289), 9 January 20009, p. iv,

http://www.defenselink.mil/pubs/pdfs/9010 Report_to_Congress_Dec_08.pdf (further: “US Department

of Defense, December 2008 Report to Congress”).

See “Current Role of the MNF-I".
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Missan and Thi-Qar are relatively calm and stable, although political power struggles at times
turn violent. Higher levels of insecurity are prevalent in Basrah Governorate, where targeted
assassinations of mainly high-profile individuals continue to occur, although at a much reduced
level following the military operation there in March 2008, as well as in parts of Babel and
Wassit that have a less homogenous population and are bordering Baghdad from where
violence regularly swaps over.

8. The causes of violence seen in today’s Iraq are manifold. Sectarian violence among
Avrab Sunnis and Shi’ites has drastically reduced** despite the fact that some armed groups still
aim at sewing sectarian strife by targeting members of the opposite group (e. g. suicide attacks
in populated areas such as markets or mosques or during religious festivities).> At the same
time, violence appears to be often politically motivated and linked to ongoing struggles over
territory and power among various actors.*® Power struggles have become evident in the run-up
to the 31 January 2009 provincial elections and may likely further intensify ahead of national
elections to be held later in the year. The yet unresolved status of the “disputed areas” continues
to cause ethno-political tensions that occasionally erupt into violence and provide a fertile
ground for armed groups seeking to destabilize the country and/or further their political agenda.
Furthermore, extremists continue to target members of non-Muslim religious minorities such as
Christians, Yazidis and Sabaean-Mandaeans, journalists, professionals and academics as well
as women with the objective of destroying Iraq’s cultural, intellectual and political diversity
and hampering economic recovery. Women, homosexuals and others considered to be violating
strict Islamic rules or their family’s honour are also frequently targeted, often by their own
families.

9. The picture with regard to the actors of violence is also continuing to change. As is
widely recognized, armed groups such as AQI no longer have the capacity to pose an
immediate threat to the Iragi Government’s survival, and the ISF is increasingly developing
their capacity to provide security. They nevertheless remain able to launch indiscriminate and
targeted attacks in key urban centres such as Baghdad and Mosul. This was again evidenced
during the last month, which saw several devastating mass-casualty arracks claiming the lives
of dozens, underscoring the fragility of security improvements.** Indeed, the situation can be
said to have become more complex in many ways, given the high number of actors providing
security on the one hand, and actors involved in violence on the other, with lines often blurred.
For example, while the JAM is generally seen as abiding by its “freeze” of armed activities,
a number of little-known splinter groups and other, allegedly Iranian-backed, militias (*Special

11 Sectarian-based targeting persists although overall incidents are low and decreasing. Nonetheless,

possibly sectarian killings continue with bodies being found in mixed areas (e.g. Baghdad, Diyala, Babel
and Wassit); see “Sectarian Violence and Segregation”.

For example, the Shi’ite pilgrimages to Kerbala are regularly implicated in roadside bombings and
suicide attacks in mainly Baghdad, Babel and Kerbala; see “Sectarian Violence and Segregation” and
Annex “Sectarian violence”.

According to the US Department of Defense, “(4)s security has improved, enduring political disputes
have risen to the forefront (...)”; see US Department of Defense, December 2008 Report to Congress,
p. iv, see above footnote 9. According to the American Center for Progress, “violence has become more
focused on political ends, rather than mass attacks against members of the opposite sect”; Peter Juul,
Power Is Decided by the Gun, American Center for Progress, 7 November 2008,
http://www.americanprogress.org/issues/2008/11/iraq_assassinations.html.

See the list of major incidents in 2009 as listed above in footnote 8.
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Groups”) are active and violent.”® Among the mainly Sunni Sol, many seek to be integrated

into the regular security forces, however, the groups are also reported to be infiltrated by AQI
and some members openly threaten to realign themselves with AQI should their demand for
full integration not be met by the Iragi Government. Parts of the ISF, which has undergone
considerable purges since 2007 and is increasingly becoming less sectarian, may still hold
militia affiliations or are infiltrated by armed groups.*®

10. In assessing the opportunities and risks which prevail in Iraq today, observers widely
agree that there are still serious concerns with regard to the sustainability of the security
improvements'’ as they are based on largely fragile or temporary security arrangements,
including the still large-scale presence of the MNF-I, the JAM “freeze” and reorganization into
a mainly cultural and social movement as well as ad hoc arrangements with the Sol. Wider
political participation by and reconciliation among the various actors, required to address
controversial political issues such as the status of “disputed areas”, revision of the Constitution
and the division of federal/regional powers, still need to be achieved. The Iragi Government
also urgently needs to improve the delivery of basic public services, address unemployment and
engage in reconstruction and marginalize “parallel” security and service-delivering structures.
Furthermore, the uncoordinated, large-scale return of the nearly 1.6 million post-2006 IDPs
displaced and two million refugees displaced to mainly neighbouring countries after the fall of
the former regime has the potential to upset the security situation.*® Fundamental decisions and
developments are required to further consolidate security and political improvements,
including:

— Responsible MNF-I drawdown from Iraq that does not leave a security vacuum that
drivers of conflict will seek to fill;

— Wide participation in fair and free elections that provide for a better representation
of Irag’s various actors at the national level, as has been done at the provincial
level, enjoying greater legitimacy;

— Finding cross-party and cross-sectarian agreements on fundamental issues such as
the power of regions, the management of oil revenues and the status of “disputed
areas”;

— Further strengthening of the ISF’s capacities and shape as a non-sectarian
institution that is able to operate with decreasing MNF-I support;
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See “Shi’ite militias”.

See “Growing ability of the Iraqi Security Forces”.

According to the US Department of Defense, “Although these security achievements are increasingly
positive, they remain fragile in some places, most notably in Ninewa and Diyala Provinces, as well as in
some parts of Baghdad. [...] (D)espite the continued progress, these gains remain fragile and uneven
throughout the country, and their durability has not been seriously tested. Iraq remains fragile, primarily
because the underlying sources of instability have yet to be resolved (...)”; see US Department of
Defense, Measuring Stability and Security in Iraq, Report to Congress in accordance with the Department
of Defense Appropriations Act 2007 (Section 9010, Public Law 109-289), 15 March 2009, pp. iv, vii,
http://www.defenselink.mil/pubs/pdfs/Measuring_Stability_and_Security_in_Irag_March_2009.pdf.

The US Department of Defense identified in particular the following challenges as having the potential to
reverse stabilization efforts: transition of Sol to permanent employment, provincial elections, disputed
internal boundaries (including Kirkuk), the return of IDPs and refugees. Further, it said that “(4)dditional
challenges to security are posed by AQI and Special Group leaders’ attempts to reignite violence,
continued malign Iranian influence, and a lack of government services and rule of law;” US Department
of Defense, December 2008 Report to Congress, pp. iv-V, see above footnote 9.
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11.

— Full transfer of the Sol under government control and successful integration into the
ISF and civilian employment;

— Strengthening of the rule of law and independence of the judiciary from external
influence and threats; tackling corruption;*®

— Well-managed return and reintegration of many of the four million Iragi IDPs and
refugees, many of whom have lost their homes;

— Re-establishment of public services and infrastructure; reduction of
unemployment.*

The new UNHCR position set out in this paper is thus developed in relation to

a situation which remains very mixed. As said already, there have been quite meaningful
significant improvements in the overall security environment in the country. On the other hand,
the relevant developments still carry risks and uncertainties. This means that, on the whole,
Iragis will continue to leave their country or remain outside it in the search for safety and
protection which cannot be found at home. At the same time, in those instances where the
security conditions have undeniably changed, the relevant claims for asylum and protection by
Iraqis can be dealt with differently. This paper thus, on one hand, varies some of the approaches
established in the UNHCR positions thus far, while affirming the continuing validity of others.
These new and or validated positions are explained below.

19
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Transparency International in its 2008 Corruption Perception Index rated Iraqg, along with Myanmar, as
the second-corrupt country in the world; Transparency International, 2008 Corruption Perception Index,
http://www.transparency.org/news_room/in_focus/2008/cpi2008/cpi_2008_table. SIGIR called
corruption “a second insurgency” that “continues to harm the country;” SIGIR, January 2009 Report to
Congress, p. 52, see above footnote 9. According to the US Department of Defense, “Corruption in Iraq
remains a significant problem and an impediment to reconstruction and stabilization,” US Department of
Defense, December 2008 Report to Congress, p. 5, see above footnote 9. The Executive Director of the
United Nations Office on Drugs and Crime (UNODC), Antonio Maria Costa, warned that corruption in
Irag, as everywhere in the world, is a “corrosive force that destroys trust in public institutions, robs a
country of its development, deprives the poor of basic services, funds violence and terrorism, empowers
organized crime;” UNODC, Building Public Trust in Government: How the UN Convention against
Corruption can help Iragq, 17 March 2008, http://www.unodc.org/unodc/en/about-unodc/speeches/2008-
03-17.html.

See, for more details, the chapters on political and security developments below.
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I11. OVERALL APPROACH TO THE ASSESSMENT OF
INTERNATIONAL PROTECTION NEEDS OF IRAQI ASYLUM-
SEEKERS

12. In view of the serious human rights violations and ongoing security incidents which are
continuing in the country, most predominantly in the five Central Governorates of Baghdad,
Diyala, Kirkuk, Ninewa and Salah Al-Din, UNHCR continues to consider all Iragi asylum-
seekers from these five Central Governorates to be in need of international protection. In those
countries where the numbers of Iragis asylum-seekers from those five Central Governorates are
such that individual refugee status determination is not feasible, UNHCR encourages the
adoption of a prima facie approach. In relation to countries which are signatory to the 1951
Convention relating to the Status of Refugees (“1951 Convention™) and/or its 1967 Protocol or
relevant regional instruments and have in place procedures requiring refugee status to be
determined on an individual basis, Iragi asylum-seekers from the Central Governorates of
Baghdad, Diyala, Kirkuk, Ninewa and Salah Al-Din should be considered as refugees based on
the 1951 Convention criteria or the relevant applicable regional criteria.

13. In those countries in which such asylum-seekers are not recognized under the 1951
Convention because of the way the Convention criteria are interpreted, international protection
should be afforded through the application of an extended refugee definition,”* where this is
available, or otherwise through a complementary form of protection.?® In such cases, UNHCR
considers that asylum-seekers originating from the five Central Governorates who are found

1 See Article 1 of the Convention Governing the Specific Aspects of Refugee Problems in Africa (“OAU

Convention™), 10 September 1969, http://www.unhcr.org/refworld/docid/3ae6b36018.html:

““1. For the purposes of this Convention, the term “refugee” shall mean every person who, owing to well-founded
fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or
political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail
himself of the protection of that country, or who, not having a nationality and being outside the country of his former
habitual residence as a result of such events is unable or, owing to such fear, is unwilling to return to it.

2. The term “‘refugee” shall also apply to every person who, owing to external aggression, occupation, foreign
domination or events seriously disturbing public order in either part or the whole of his country of origin or
nationality, is compelled to leave his place of habitual residence in order to seek refuge in another place outside his
country of origin or nationality.”

and Section Il para. 3 of the Cartagena Declaration on Refugees, 22 November 1984,
http://www.unhcr.org/refworld/docid/3ae6b36ec.html:

“To reiterate that, in view of the experience gained from the massive flows of refugees in the Central American area,
it is necessary to consider enlarging the concept of a refugee, bearing in mind, as far as appropriate and in the light
of the situation prevailing in the region, the precedent of the OAU Convention (article 1, paragraph 2) and the
doctrine employed in the reports of the Inter-American Commission on Human Rights. Hence the definition or
concept of a refugee to be recommended for use in the region is one which, in addition to containing the elements of
the 1951 Convention and the 1967 Protocol, includes among refugees persons who have fled their country because
their lives, safety or freedom have been threatened by generalized violence, foreign aggression, internal conflicts,
massive violation of human rights or other circumstances which have seriously disturbed public order.”

The term “complementary protection” is used in these Guidelines to refer to the range of mechanisms
which have been adopted by States to complement the protection accorded under the 1951 Convention, in
particular to extend protection to individuals who, while not meeting the criteria in Article 1 A(2) of the
1951 Convention, are outside of their country of nationality or habitual residence and are unable to return
there owing to serious and indiscriminate threats to life, physical integrity or freedom resulting from
generalized violence or events seriously disturbing public order. See also: UNHCR, UNHCR Statement
on Subsidiary Protection Under the EC Qualification Directive for People Threatened by Indiscriminate
Violence, January 2008, http://www.unhcr.org/refworld/docid/479df7472.html.
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not eligible for refugee status should be considered to be at risk of serious harm in the situation
of armed conflict which is ongoing in Irag®® and should, therefore, be accorded a form of
complementary protection.**

14. Although serious concerns remain regarding the sustainability of the improvements, the
security situation in the Southern Governorates of Babel, Basrah, Diwaniyah, Kerbala, Missan,
Muthanna, Najef, Thi-Qar and Wassit has significanty stabilized since late 2007. The largely
homogenous population in Al-Anbar Governorate makes it less prone to ethnic and sectarian
violence than the other Central Governorates. Therefore, the international protection needs of
asylum-seekers from the Southern Governorates of Babel, Basrah, Diwaniyah, Kerbala,
Missan, Muthanna, Najef, Thi-Qar and Wassit and from Al-Anbar Governorate should be
assessed individually based on the 1951 Convention refugee definition or relevant regional
instruments, while favourable consideration should be given to the specific groups identified to
be at risk in the following paragraph. The caution highlighted already concerning the situation
in those locations should be borne in mind, which thus may justify the same approach as for
asylum-seekers from the Central Governorates, should the situation deteriorate.

15. It is not possible to set down with absolute precision the types and patterns of claims
that will continue to be made by Iraqi asylum-seekers from those parts of the country.
However, the detailed analytical information provided further below in the paper highlights

2 The hostilities between the MNF/ISF and the armed insurgency following the hand-over of sovereignty

on 28 June 2004 to the Iraqi Interim Government have been qualified by the ICRC as a non-international
armed conflict. See: ICRC, Iraq post 28 June 2004: protecting persons deprived of freedom remains
apriority, 5 August 2004, http://www.icrc.org/Web/Eng/siteeng0.nsf/iwpL ist322/89060107D77D7299
C1256EE7005200E8. The ICRC continues to qualify Irag as an armed conflict situation, since the
Government is fighting non-state armed groups, as is made clear in, for example, its latest operational
update, in which ICRC indicates that it is promoting international humanitarian law, ensuring that
soldiers and other fighters know and respect international humanitarian law, and reminding weapon
bearers of their obligation to spare persons not, or no longer, taking part in hostilities; see: ICRC, Iraq:
ICRC activities in January 2009, 11 March 2009, http://www.icrc.org/Web/Eng/siteeng0.nsf/html/irag-
update-110309. It can also be derived from their field newsletter: ICRC, Iraq: women in war, 5 March
2009, http://www.icrc.org/Web/Eng/siteeng0.nsf/html/irag-women-newsletter-050309, which deals with
women suffering the effects of armed conflict. For a discussion of whether the conflict (or “conflicts”,
given that the insurgency is not monolithic) could be considered as an “internationalized internal armed
conflict”, see: Knut Dérmann and Laurent Colassis, “International Humanitarian Law in the Iraq
Conflict”, German Yearbook of International Law, No. 47, 2004, p.293-342, re-published at
http://www.icrc.org/Web/eng/siteeng0.nsf/htmlall/Irag-legal-article-31122004/$File/IHL in Iraq
conflict.pdf. On the issue of “internationalized internal armed conflict”, see: James G. Stewart, “Towards
a single definition of armed conflict in international humanitarian law: A critique of internationalized
armed conflict”, International Review of the Red Cross, No. 850, p. 313-350, June 2003,
http://www.icrc.org/Web/eng/siteeng0.nsf/htmlall/5PY AXX/$File/irrc_850 Stewart.pdf.

In the European Union, where the term “subsidiary protection” is used, UNHCR considers that asylum-
seekers originating from the Central Governorates of Baghdad, Diyala, Kirkuk, Ninewa and Salah Al-Din
who are not found to be refugees should receive subsidiary protection under Article 15(c) of the EU
Qualification Directive (Council Directive 2005/85/EC of 1 December 2005 on Minimum Standards on
Procedures in Member States for Granting and Withdrawing Refugee Status, 2 January 2006.
http://www.unhcr.org/refworld/docid/4394203c4.html). Applying the reasoning of the European Court of
Justice in Elgafaji v. Netherlands State Secretary of Justice (Case C-465/07, 17 February 2009,
http://www.unhcr.org/refworld/docid/499aaee52.html), UNHCR considers the degree of violence which
characterizes the ongoing armed conflict in those areas to be of such a high level that there are substantial
grounds for believing that a civilian, if returned to those areas, would, solely because of his/her presence
in those areas, face a real risk of being subject to a serious and individual threat to his/her life or person.
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some of the key groups from which those who are most at risk of harm are drawn. Without
implying that each and every member of these groups is actually the target of risk, they include,
in particular:

— lraqis affiliated with political parties engaged in power struggles

— Government officials and other persons associated with the current Iraqi

Government, Administration or Institutions

— Iraqis (perceived to be) opposing armed groups or political factions

— lraqis affiliated with the MNF-1 or foreign companies

— Members of religious and ethnic minorities

— Certain professionals (academics, judges, doctors, etc.)

— Journalists and media workers

— UN and NGO workers, human rights activists

— Homosexuals

— Women and children with specific profiles

16. For asylum-seekers from the three Northern Governorates of Sulaymaniyah, Erbil and
Dohuk, UNHCR is maintaining its position thus far, namely that their claims should be
individually assessed based on the 1951 Convention refugee definition.

17. In assessing claims which may be lodged by Iraqis, the availability or not of an internal
flight or relocation alternative (IFA/IRA) may come into question. UNHCR maintains that an
internal flight or relocation alternative should not be considered to be available for Iraqi
asylum-seekers within any parts of the Central and Southern Governorates because of the
overall ability of agents of persecution to perpetrate acts of violence with impunity, the ongoing
violence and human rights violations, risks associated with travel, and the hardship faced in
ensuring even basic survival in areas of relocation. In general, an internal flight alternative will
not be relevant if the persecution feared originates from State actors. With regard to persecution
feared from non-State actors, there is a strong likelihood that non-state agents of persecution
could extend their reach to other areas of the Central or Southern Governorates. If, however,
the availability of an IFA/IRA must be assessed as a requirement in a national eligibility
procedure, it should be examined carefully and on a case-by-case basis, bearing in mind the
strong cautions in these Guidelines®® and, in general, UNHCR’s 2003 Guidelines on
International Protection on Internal Flight Relocation/Alternative.?

18. With regard to the three Northern Governorates, while the overall security situation has
been less precarious than the situation in the Central and Southern Governorates, it nevertheless
remains tense and unpredictable due to a number of primarily political factors. In regard to the
availability of an internal flight alternative in the Central and Southern regions, no such
alternative is available for Iragi asylum-seekers originating from the Northern Governorates
due to the the lack of absorption capacity combined with the insecurity and human rights
violations in those areas. Whether an IFA/IRA may be available for them within the three
Northern Governorates themselves must be examined carefully on a case-by-case basis. The
examination should take into account factors such as the background, profile and circumstances
of the individual concerned; the existence of legal and physical barriers to accessing the area of
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See, more specifically, “Internal flight or relocation alternative (IFA/IRA)”.

UNHCR, Guidelines on International Protection No. 4: “Internal Flight or Relocation Alternative”
Within the Context of Article 1A(2) of the 1951 Convention and/or 1967 Protocol Relating to the Status of
Refugees, 23 July 2003, HCR/GIP/03/04, http://www.unhcr.org/refworld/docid/3f2791a44.html.
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relocation, which are known to be prevalent; possibilities of new risks of harm in the area of
relocation; and whether undue hardship is likely to be faced by living in the area of relocation.
Furthermore, certain categories of individuals with given profiles are not admitted there,
including those as listed in these Guidelines.

19. In light of Irag’s history of serious human rights violations and violations of
humanitarian law in the country’s long history of conflicts, the applicability of the exclusion
clauses will continue to be a relevant consideration in the context of refugee protection. An
individualized assessment is needed based on all relevant facts in each case particularly in
relation to those Iragis with certain backgrounds and profiles, as set out in these Guidelines.
Acts which may bring an applicant within the scope of the exclusion clauses could have
occurred before or after the fall of the Saddam Hussein regime in 2003. There have been
several periods of armed conflict, both international and non-international, as well as specific
events which could give rise to exclusion considerations. Exclusion is warranted where the
individual responsibility of the asylum-seeker for a crime under the exclusion clauses is
established.

20. In cases where Iragi asylum-seekers find themselves in countries where there is no
national legislative or administrative framework for refugee status determination, UNHCR
urges States concerned to, in any case, permit Iragis from the five Central Governorates lawful
stay or residence in those countries, even only on a temporary basis, according to any
appropriate framework which may facilitate this and allow access to essential protection
measures. In relation to persons from the Southern Governorates, Al Anbar Governorate and
the three Northern Governorates, international protection needs may be assessed individually.
Persons assessed to be in need of international protection should be permitted lawful stay or
residence.
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IV. DETAILED ANALYSIS AND GUIDANCE ON THE
ELIGIBILITY FOR INTERNATIONAL PROTECTION OF
IRAQI ASYLUM-SEEKERS

A. Inclusion for refugee status under the 1951 Convention criteria

21. Article 1A(2) of the 1951 Convention, provides that the term “refugee” should apply to

any person who
“owing to well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside the country of his
nationality and is unable, or owing to such fear, is unwilling to avail himself of the
protection of that country, or who, not having a nationality and being outside the country of
his former habitual residence as a result of such events, is unable or, owing to such fear, is
unwilling to return to it.”

22. This definition applies in peacetime as well as in times of armed conflict, be it
international or non-international in character. While the 1951 Convention does not explicitly
refer to those who are compelled to leave their country of origin or habitual residence in the
context of armed conflict, such persons are eligible for refugee status if they have a well-
founded fear of persecution for reason of one or more of the Convention grounds. This is
particularly relevant where individuals are fleeing armed conflicts rooted in ethnic, religious or
political differences, in which specific groups are victimized. Those fleeing under such
circumstances may be at risk of serious harm due to their religion, (imputed) political opinion
or ethnicity. There is no need for the applicant to have been singled out or individually targeted,
nor is there a requirement that he or she suffers from a risk or impact which is different than for
other persons. It is also irrelevant whether the group affected is large or small. Whole
communities may risk or suffer persecution for Convention reasons. The fact that all members
of the community are equally affected does not in any way undermine the legitimacy of any
particular individual claim.

23. The 1951 Convention does not require that, for a claim to be successful, it must be
based on events arising prior to or at the time the applicant leaves the country of origin.
Grounds for recognition as a refugee may arise based on events and circumstances occurring
after his or her departure. In such situations, the person may become a refugee while being in
the host country (“sur place”). This means that for Iragis who had left Iraq prior to the fall of
the former regime, their refugee claims should be examined based on the current situation. This
approach would also include those among them who had previously presented asylum claims
and whose claims had been rejected. They should be permitted to submit new claims, and their
claims should be examined according to these Guidelines.

1. Well-founded fear of persecution

24. The refugee definition of the 1951 Convention contains both a subjective and an
objective element. The former refers to an individual’s fear of harm in the event of return to the
country of origin or, in the case of a stateless person, the country of habitual residence. The
objective element refers to the applicant’s fear being well-founded, which means that there is
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a reasonable possibility that the harm feared or some other form of harm would materialize
upon return.?’

25. Whether or not an applicant’s fear is well-founded must be assessed in the context of
the situation in the country of origin, taking into account the personal profile, experiences and
activities of the applicant which would put him or her at risk. While having been subjected to
persecution or mistreatment in the past would normally indicate that the applicant continues to
be at risk of some form of harm in the future, this is not a precondition for recognition as a
refugee.”® Additionally, the experiences of others, such as friends, relatives or persons in a
similar situation as the applicant or of the same ethnic, religious or social group, may also show
that the applicant’s fear of becoming a victim of the harm is well-founded.*®

26. The 1951 Convention does not define “persecution”. However, it may be inferred from
Article 33(1) of the 1951 Convention that a threat to life or freedom on account of race,
religion, nationality, political opinion or membership of a particular social group constitutes
persecution, as would other serious violations of human rights for the same reasons.® Yet, the
scope of persecution should not be defined solely in terms of existing codified human rights
standards. Other kinds of serious harm or treatment may also amount to persecution.® Severe
discrimination could also amount to persecution, in particular where livelihood is threatened.
Measures which are not of a serious character by themselves may amount to persecution on
a cumulative basis.

217. In the context of the Central Governorates of Baghdad, Diyala, Kirkuk, Ninewa and
Salah Al-Din where, even though the security situation has improved in parts, there is still a
prevalence of instability, violence and human rights violations by various actors, and the
overall situation is such that there is a likelihood of serious harm. Armed groups remain lethal,
and suicide attacks and car bombs directed against the MNF-1/ISF, Awakening Movements and
civilians, in addition to targeted assassinations and kidnappings, continue to occur on a regular
basis, claiming the lives of civilians and causing new displacement. These methods of violence
are usually targeted at chosen areas where civilians of specific religious or ethnic groups gather,
including places of worship, market places, bus stations, and neighbourhoods. Violence appears
often to be politically motivated and linked to ongoing struggles over territory and power
among various actors. As clarified above, even where an individual may not have personally
experienced threats or risks of harm, events surrounding his or her areas of residence or relating
to others, may nonetheless give rise to a well-founded fear. There is also more specific
targeting of individuals by extremist elements of one religious or political group against
specific individuals of another, through kidnappings and execution-style killings. Rape is also
being used as a means of persecution. Due to the complex situation of a high number of actors
involved in providing security and actors involved in violence, where the lines are often

7 See UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status under the 1951

Convention and the 1967 Protocol relating to the Status of Refugees, HCR/IP/4/Eng/Rev.1, UNHCR
1979, Reedited, Geneva, January 1992, para. 37-41,
http://www.unhcr.org/refworld/docid/3ae6b3314.html (further: “UNHCR, Handbook”).

8 Ibid., para. 45.

2 Jbid., para. 43.

% Ibid., para. 51. The requirement of a link with a Convention ground is discussed below at “Link with a
1951 Convention ground”.

31 See UNHCR, Handbook, para. 51, see above footnote 27.
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blurred, an asylum-seeker’s failure to identify the perpetrator of violence should not be
considered as detrimental to his/her credibility.

28. Persecution is not limited, however, to acts which cause physical harm. Acts which
restrict human rights can also amount to persecution, in particular, where the consequences are
substantially prejudicial to the individual concerned.®* Hence, measures which restrict one’s
ability to earn a living so that survival is threatened, would amount to persecution.®® Another
type of restrictive measures is those which limit an individual’s fundamental right to freedom
of religion, which could also amount to persecution.® This applies with regard to measures of
a discriminatory nature which result in limitations on religious belief or practice, but also in
forced conversion or forced compliance or conformity with religious practices, including, for
example, certain forms of behaviour or ways of earning a living.*® Consideration should be
given to the nature of the restrictions and their impact, including cumulative effect, on the
individual concerned. It may be noted that throughout the Central Governorates, discriminatory
treatment by radical elements belonging to majority Muslim groups against moderate Muslims
as well as against members of minority religious groups is increasingly taking on such serious
proportions that it could be considered as amounting to persecution. In addition, non-Muslim as
well as moderate Muslim women are coming under increasing pressure to abide by strict
Islamic codes of behaviour which may be so restrictive as to be intolerable to the individuals
concerned.

29. Unlike the Central Governorates (except Al-Anbar), where levels of violence remain
high given that these Governorates have mixed populations and political, ethnic and religious
groups are competing for power, territory and resources, the security situation in the South has
largely stabilized after military operations there in 2008. However, the situation varies from
area to area and some governorates such as Babel and Missan continue to see relatively higher
levels of violence given either their demographic set-up or their proximity to Baghdad or the
Iranian border. There are still serious concerns with regard to the sustainability of the security
improvements in the Southern Governorates, as they are largely based on fragile or temporary
security arrangements. Political parties linked to militias continue to be in power. Targeted,
often politically motivated killings, in particular of security officials, local government or party
officials, religious and tribal leaders, journalists and certain professionals continue to occur.
Regarding in Al-Anbar Governorate, due to its largely homogenous population, it is less prone
to ethnic and sectarian violence than the other Central Governorates. Hence, the international
protection needs of asylum-seekers from Al-Anbar Governorate and the Southern

%2 UNHCR, Handbook, see above footnote 27, para. 54,.

3 UNHCR, Handbook, see above footnote 27, paras. 62-64.

% Article 18(3) of the ICCPR permits restrictions on the freedom to manifest one’s religion or beliefs if
these restrictions “are prescribed by law and are necessary to protect public safety, order, health, or
morals or the fundamental rights and freedoms of others.” Furthermore, such “limitations may be applied
only for the purposes for which they were prescribed and must be directly related and proportionate to
the specific need on which they are predicated. Restrictions may not be imposed for discriminatory
purposes or applied in a discriminatory manner.” See Human Rights Committee, General Comment No.
22, adopted on 20 July 1993, UN Doc. CCPR/C/21/Rev.1/Add.4, 27 September 1993, at paragraph 8,
http://www.unhcr.org/refworld/docid/453883fh22.html.

See also “Persons accused of “un-Islamic” behaviour”. Further guidance on the assessment of claims to
refugee status based on religion can be found in UNHCR’s Guidelines on International Protection:
Religion-Based Refugee Claims under Article 14(2) of the 1951 Convention and/or the 1967 Protocol
relating to the Status of  Refugees, HCR/GIP/04/06, 28 April 2004,
http://www.unhcr.org/refworld/docid/4090f9794.html.
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Governorates should be assessed individually based on the criteria of the 1951 Convention,
while giving favourable consideration to these specific groups at risk.

30. In the three Northern Governorates, there is relatively greater religious and ethnic
tolerance, and non-Muslims and members of non-Kurdish ethnic groups are generally
respected. Nonetheless, there are reports of arbitrary detention and ill-treatment of suspected
political opponents by the authorities. Hence, the international protection needs of Iraqi
asylum-seekers from the three Northern Governorates should be assessed individually based on
the criteria of the 1951 Convention. In particular, given reports of Kurdish political efforts to
dominate and “kurdify” the traditionally mixed areas of the Governorates of Kirkuk, Ninewa,
Salah Al-Din and Diyala, applicants of non-Kurdish origin, who claim discriminatory treatment
in these areas should have their claims assessed to determine if the impact of treatment they or
others experienced or fear experiencing, would constitute harm amounting to persecution. The
overall situation remains tenuous and unpredictable, as there is anticipation that the conflict
prevailing in other parts of the country might spill over. Assessing the international protection
needs of asylum-seekers from the three Northern Governorates should thus take into account a
situation which may change suddenly.

31. Where the applicant is at risk of harm at the hands of a non-State actor, the analysis of
the well-foundedness of his or her fear requires an examination of whether or not the State,
including the local authority, is able and willing to provide protection. In the situation of the
Central Governorates, given weak government structures, and the fact that government security
forces are infiltrated by radical elements from militia groups, protection from State authorities
would, in almost all cases, not be available. Consequently, an asylum-seeker should not be
expected to seek the protection of the authorities, and failure to do so should not be the sole
reason for doubting credibility or rejecting the claim. In addition, given that these areas of Iraq
are highly unstable and insecure, travel is fraught with risks, there are difficulties to access
basic services and to ensure economic survival in a situation of displacement, an internal flight
or relocation alternative would on the whole be unavailable. In the three Northern
Governorates, there are limited possibilities for an internal flight alternative and each case will
need to be examined individually. Nonetheless, individuals with certain profiles are not
admitted there, including those as listed in these Guidelines.*®

32. Overall, protection by tribal leaders against persecutory acts at the hands of family
members, particularly for women who face honour killings, is generally not available. Pursuing
traditional systems of justice often leads to further violations of rights by the communities
themselves rather than ensuring justice and respect for human rights. Thus, an individual should
not be expected to avail him- or herself of traditional justice mechanisms, and failure to do so
should not be the sole reason for rejecting a claim.

2. Link with a 1951 Convention ground

33. The well-founded fear of being persecuted must be related to one or more of the
Convention grounds. That is, it must be “for reasons of” race, religion, nationality, membership
of a particular social group, or political opinion. The Convention ground must be a relevant

% See below “IFA/IRA in the three Northern Governorates of Dahuk, Erbil and Sulaymaniyah”.
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contributing factor, although it does not need to be shown to be the sole, or dominant, cause.’’
More than one Convention ground may also be applicable.® This will be the case for many
Iragis seeking international protection. Even in instances of common criminal activity, victims
are often targeted, at least in part, because of one or more of the 1951 Convention grounds.

a. Race, religion, nationality and political opinion

34. Given the overall security and political situation in Irag, the Convention grounds
“religion” and (imputed) “political opinion” are particularly relevant. They are also often
interlinked. Even though the sectarian violence has drastically reduced, the main religious
divide between the Sunnis and Shi’ites had pitted extremists of the two groups against each
other along religious lines, impacting virtually all members of these groups. Additionaly, some
other groups, such as Shabak, Turkmen and Faili Kurds, who primarily adhere to the Shi’ite
branch of Islam, may be targeted by Sunni Islamists on the basis of their sectarian identity. At
the same time, violence has become more politicaly motivated, as has been evident in the run-
up to the January 2009 provincial elections and examples of internal division within both
groups have become apparent as well. As explained in these Guidelines, political polarization
along religious lines goes back in time to the policies of past regimes, and is exacerbated by the
post-2003 emphasis on religious and ethnic identities.®® Thus, in many cases, while an
individual’s religious affiliation is a factor in making that person a target for persecutory
measures, political opinion is also imputed into the religious affiliation and the individual
targeted for that reason as well.

35. Non-Muslim minority groups are also particularly affected. Groups such as Christians,
Sabaean-Mandaeans, Kaka’i, and Yazidis, which are targeted by Islamic extremist elements for
being un-Islamic, including as “infidels”, are also perceived as supporters of the MNF-I and/or
the Iragi administration and are therefore additionally targetted.

36. The Convention grounds “race” or “nationality” may also be relevant in cases where
persecution is linked to an individual’s ethnicity, real or perceived, as for example in the case
of Yazidis, Shabak and Kaka’i, who are often identified as ethnic “Kurds” and targeted based
on their (perceived) Kurdish ethnicity. In many cases, there will be an overlap with the
Convention grounds “religion” and/or “political opinion”.

37. Persecutory acts in Iraq can thus be clearly linked to political and religious reasons,
satisfying the causal nexus requirement. As described in these Guidelines, intimidation,
kidnappings, torture, suicide bombings, killings and other crimes are used by groups involved
in the conflict. There are also indications that Sunnis and Shi’ites are using violence to drive
out other religious groups from their areas. Since these acts are targeted at members of specific
religious, ethnic and political groups, the Convention grounds “religion”, “race”, “nationality”
and “political opinion” are clearly relevant factors for the commission of these acts.

87 UNHCR, Guidelines on International Protection No. 1: Gender-Related Persecution Within the Context

of Article 14(2) of the 1951 Convention and/or its 1967 Protocol Relating to the Status of Refugees,
HCR/GIP/02/01, 7 May 2002, para. 20, http://www.unhcr.org/refworld/docid/3d36f1c64.html.

See UNHCR, Interpreting Article 1 of the 1951 Convention relating to the Status of Refugees, April 2001,
http://www.unhcr.org/refworld/docid/3b20a3914.html.

See “Groups at risk”.
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b. Membership of a particular social group

38. A person’s “membership of a particular social group” may also be a relevant factor,
often in combination with other Convention grounds. In the Irag context, this factor would
often be combined with the ground of “religion” and (imputed) “political opinion”. As set out
in UNHCR’s relevant Guidelines:
“a particular social group is a group of persons who share a common characteristic other
than their risk of being persecuted, or who are perceived as a group by society. The
characteristic will often be one which is innate, unchangeable, or which is otherwise
fundamental to identity, conscience or the exercise of one’s human rights.””

39. This encompasses two different ways of defining a “particular social group”: on the one
hand, under the so-called “protected characteristics’ approach, a group is considered to be
united by an immutable characteristic or one that is so fundamental to human dignity that
a person should not be compelled to forsake it. On the other hand, individuals who share
a common characteristic which makes them a cognizable group or sets them apart from society
at large may also form a particular social group.**

40. In the Iragi context, certain forms of persecution of women, including for example
“honour Killings* or other attacks, may be related to a transgression of religious or social
mores, in which case the Convention ground “religion” as well as that of “membership of a
particular social group” may be applicable. Individuals targeted because they belong to
particular families may be considered as members of a particular social group, although such
targeting may also be linked to political or religious grounds, as may be the case for example
for those affiliated (or perceived to be) with the Ba’ath party, the MNF-I, UN and NGOs,
political parties or current administration. Individuals subject to persecution for their
unconventional sexual orientation or for their professions may be targeted because their sexual
behaviour or their work is considered as un-Islamic and thus both the grounds “membership of
a particular social group” as well as religion may be applicable.

41. The “membership of a particular social group” ground may also be relevant where there
is a risk of persecution due to a person belonging to a particular social class based on his or her
wealth, as it may also be relevant in the case of those exercising certain professions, such as the
academia, judges, doctors and journalists.*> However, as noted elsewhere in these Guidelines,
often such persons are also targeted because their activities are considered to be inconsistent
with religious beliefs of the persecutors, or because they are considered to have political
opinions not tolerated by the latter.

0 UNHCR, Guidelines on International Protection No. 2: “Membership of a Particular Social Group”

Within the Context of Article 14(2) of the 1951 Convention and/or its 1967 Protocol Relating to the
Status of Refugees, 7 May 2002, HCR/GIP/02/02, para. 11,
http://www.unhcr.org/refworld/docid/3d36f23f4.html.

1bid., para. 6-7, for further guidance.

* Ibid. See also: UNHCR, Handbook, see above footnote 27, para. 43.
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B. Exclusion from international refugee protection

42. In light of Iraq’s history of serious human rights violations and transgressions of
international humanitarian law in the country’s long experience with conflicts, exclusion
considerations under Article 1F of the 1951 Convention may well arise in individual claims for
refugee status. The exclusion clauses contained in Article 1F of the 1951 Convention provide
for the denial of refugee status to individuals who would otherwise meet the refugee definition
set out in Article 1A of the 1951 Convention, but who are deemed not deserving of
international protection on account of the commission of certain serious and heinous acts.*

43. The exclusion clauses must be applied scrupulously to protect the integrity of asylum.
At the same time, given the possible serious consequences of exclusion from international
refugee protection, it is important to apply the exclusion clauses with caution and only after
a full assessment of the individual circumstances of the case. Similarly, as with any exception
to human rights guarantees, the exclusion clauses must always be interpreted restrictively.

44, As the grounds of exclusion under Article 1F are based on criminal conduct, general
principles of criminal law are applicable in assessing whether an individual is excludable under
the 1951 Convention. Thus, for exclusion to be justified, individual responsibility must be
established in relation to a crime falling within the scope of Article 1F. Such responsibility
flows from the person having committed or participated in the commission of a criminal act in
the knowledge that his or her act or omission would facilitate the criminal conduct. Individual
responsibility would also arise on the basis of command/superior responsibility for persons in
positions of authority, as further explained below.** Applicable defences as well as
proportionality considerations should form part of the decision-making process.

45, The standard of proof for findings of fact related to exclusion on the basis of Article 1F
is that of “serious reasons for considering”. Although the application of the exclusion clauses
do not require a determination of guilt in the criminal justice sense and therefore, it would be
less that than “proof of guilt beyond reasonable doubt”, the standard of proof required has to be
nevertheless high enough to ensure that “bona fide refugees” are not wrongly excluded. For this
standard to be met, credible and reliable information is required.*® In exclusion procedures, the
burden of proof lies, in principle, on the decision maker, although, as seen below, in certain
circumstances which give rise to a presumption of individual responsibility for excludable acts,
a reversal of the burden of proof may be justified.*®

# Article 1F stipulates that “the provisions of the 1951 Convention shall not apply to any person with

respect to whom there are serious reasons for considering that he [or she] (a) has committed a crime
against peace, a war crime, or a crime against humanity, as defined in the international instruments
drawn up to make provision in respect of such crimes; b) has committed a serious non-political crime
outside the country of refuge prior to his [or her] admission to that country as a refugee; c) has been
guilty of acts contrary to the purposes and principles of the United Nations.”

* See Chapter B.5, “Individual Resonsibility”.

* See UNHCR, Background Note on the Application of the Exclusion Clauses: Article 1F of the 1951
Convention relating to the Status of Refugees, 4 September 2003, para. 107-111,
http://www.unhcr.org/refworld/docid/3f5857d24.html  (further: “UNHCR, Background Note on
Exclusion™).

% Ibid., para. 105-106.

28



46. Detailed guidance on the interpretation and application of Article 1F of the 1951
Convention is contained in UNHCR’s relevant Guidelines and Background Note on Exclusion,
which complement this section.*” However, decision makers should always refer to UNHCR’s
Guidelines and Background Note on Exclusion“® when considering the applicability of Article
1F to asylum-seekers from Irag. A number of issues which are particularly relevant in the Iraqi
context are highlighted below.

47. Exclusion considerations may arise in any individual case if there are elements in the
applicant’s claim that suggest that he or she may have been associated or involved with
criminal acts that fall within the scope of Article 1F. In the context of Irag, exclusion
considerations may be of particular relevance in the cases of Iragis with certain backgrounds
and profiles. In particular, careful attention should be given to the following categories:

— The previous Ba’athist regime, its armed forces (in particular elite troops and
paramilitary forces), the police, the security and intelligence apparatus, and the
judiciary;

— Members of armed groups opposing the former regime;

— The current ISF;

— Militias;

— Awakening Councils;

— Insurgency groups;

— Criminal groups.

48. It should be noted, however, that the fact that a person was at some point a member of
or associate with the former regime or a member of or associated with an organization involved
in unlawful violence does not in itself assign individual liability for excludable acts. An
individualized assessment, based on all relevant facts, is required in each case.

1. Acts within the scope of Article 1F

49. In cases where exclusion considerations arise, it is required to identify and assess the
acts attributed to or associated with the applicant, which may bring him or her within the scope
of Article 1F. It should be recalled that Article 1F exhaustively enumerates the types of crimes
which may give rise to exclusion from international refugee protection on account of the
applicant’s conduct.*® If such acts are identified as excludable acts, it also needs to be
determined whether there is credible and reliable information (i.e. serious reasons for
considering) linking the applicant to the acts in question.

" UNHCR, Guidelines on International Protection No. 5: Application of the Exclusion Clauses: Article 1F

of the 1951 Convention relating to the Status of Refugees, 4 September 2003, HCR/GIP/03/05,
http://www.unhcr.org/refworld/docid/3f5857684.html, and Background Note on the Application of the
Exclusion Clauses: Article 1F of the 1951 Convention relating to the Status of Refugees, 4 September
N 2003, para. 107-111, http://www.unhcr.org/refworld/docid/3f5857d24.html.
1bid.
* More detailed guidance on the kinds of conduct which fall within the scope of Article 1F of the 1951
Convention can be found in UNHCR’s Background Note on Exclusion, see above footnote 45, paras. 23-
49.
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50. In the Irag context, acts which may bring an applicant within the scope of Article 1F
occurred both before and after the fall of the regime of Saddam Hussein in 2003. In addition to
possible violations of international humanitarian law, association with other events in Iraq’s
history might also give rise to exclusion. In UNHCR’s view, careful examination should be
given to asylum claims of individuals found to have committed or participated in the
commission of the following acts, which may give rise to the application of Article 1F:

a. Before the fall of the former regime

— The systematic persecution of the Kurdish people (including through the Anfal campaign in
1988 and the gassing of civilians in Halabja in 1987, forced resettlement, destruction of
villages and confiscation of properties);*

— The forced expulsion of non-Arab citizens from Kirkuk and other oil-rich areas as part of
the Arabization campaign;

— The forced deportation and denaturalization of Feili Kurds in 1980;

— The systematic drainage of the marsh areas (along with bombing raids, torture,
disappearances and mass executions) and the consequent destruction of the economic,
social and cultural base of the Marsh Arabs after the 1991 Gulf War;*

— Acts of violence committed by Shi’a opposition groups and the Government throughout the
1990s until the fall of the former regime;

— The Government’s repression of the Shi’ite population including “systematic
assassinations, attacks and threats carried out against the Shi’ite leadership”;**

— Systematic persecution by the former regime of (perceived) political opponents, including
through summary and arbitrary executions, torture and other forms of cruel and inhuman
treatment or punishment (for example amputations and mutilations for ordinary criminal
offenses), and enforced or involuntary disappearances.®®

51. Crimes committed by various political groups and in particular their armed wings
involved in violent resistance against the previous regime of Saddam Hussein (e.g. Kurdish
Peshmerga,* Badr Corps, Dawa Party) and mostly directed against government officials and

% gee, for example, HRW, Genocide in Iraq — The Anfal Campaign Against the Kurds, July 1993,

http://www.hrw.org/reports/1993/iraganfal/.

See, for example, HRW, The Iraqi Government Assault on the Marsh Arabs, January 2003,
http://www.hrw.org/backgrounder/mena/marsharabsl.htm.

See, for example, UNHCHR, Special Rapporteur of the Commission on Human Rights on the situation of
human rights in Iraq, The Situation of Human Rights in Iraq, E/ICN.4/1999/37, 26 February 1999, para.
20-23, http://www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/5d0983c1727027ac8025673f0056¢924.
See, for example, Indict, Crimes committed by the Iraqi regime, http://www.indict.org.uk/crimes.php; UN
Commission on Human Rights, Report of the Special Rapporteur, Andreas Mavrommatis, on the
situation of human rights in Iraq, E/CN.4/2002/44, 15 March 2002,
http://www.unhcr.org/refworld/docid/3caaffc42.html; USDOS, Bureau of Democracy, Human Rights and

51
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Labor, 2001 Country Report on Human Rights Practices — Iraq, 4 March 2002,
http://www.state.gov/g/drl/rls/hrrpt/2001/nea/8257.htm; various reports by Al,
http://web.amnesty.org/library/eng-irg/index; and various reports by HRW,

http://www.hrw.org/doc?t=mideast&c=irag.

For an overview on the Peshmerga and its role throughout the various conflicts, see Michael Garrett
Lortz, Willing to face Death: A History of Kurdish Military Forces — The Peshmerga — From the Ottoman
Empire to Present-Day Irag, Master of Arts Thesis in International Affairs, Florida State University,
14 November 2005, http://etd.lib.fsu.edu/theses/available/etd-11142005-144616/.
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institutions would also need to be assessed in the light of the exclusion clauses, in particular
Article 1F(b) would be most relevant, as the acts in question may have been disproportionate to
the alleged political objectives. Similar considerations would apply with regard to serious
human rights violations against civilians as well as KDP and PUK military and political
officials reportedly committed by several Kurdish Islamist groups such as the Islamic
Movement in Kurdistan and its various break-away groups, including Jund Al-Islam/Ansar Al-
Islam, which opposed the ruling Kurdish parties as of 1991.

b. After the fall of the former regime

— Arbitrary arrest, incommunicado detention, torture, disappearances and summary or
extrajudicial executions of civilians reportedly committed by parts of the ISF, and in
particular the Police, Special Police Commandoes/Iraqi National Police and the FPS;

— Abductions, extortion and intimidation, torture, summary or extra-judicial killings and
forced displacement of civilians by militias, at times in collaboration with the ISF, and
insurgency groups;

— Abductions, torture, extra-judicial killings and extortion of civilians by members of the
Awakening Councils;

— Forced displacement of Arab settlers in Kirkuk, as well as arbitrary arrests, abductions,
incommunicado detention and torture attributed to the Kurdish Peshmerga, security and
intelligence agencies;

— Abductions, extortion, rape, murder and torture by criminal gangs, at times in cooperation
with or on behalf of militias or insurgents.

52. As with any exclusion assessment, the fact that a person was at some point a member of
or associated with the former regime or with an organization involved in unlawful violence
does not itself assign individual responsibility for excludable acts. An individualized
assessment is required in each case. The applicable sub-clause of Article 1F would need to be
determined in light of the nature of the acts, the context, and circumstances of the individual
case. Further explanation on the application of each sub-clauses follows below.

2. Crimes against peace, war crimes and crimes against humanity (Article 1F[a])

a. Crimes against peace

53. Crimes against peace arise from the
“planning, preparation, initiation or waging of a war of aggression, or a war in violation of
international treaties, agreements or assurances, or participation in a common plan or

conspiracy for the accomplishment of any of the foregoing”.>

54, Given the nature of this crime, it can only be committed in the context of an
international armed conflict, and only by those in a high position of authority representing a
State or a State-like entity. Any of the afore-mentioned acts committed by persons in such
positions in relation to the armed conflicts between Iran and Iraq (1980-1988) or the invasion of

> Atticle 6(a) of the Charter of the International Military Tribunal,
http://www.unhcr.org/refworld/docid/3ae6b39614.html.
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Kuwait in 1990 and the subsequent Gulf War (1991) may fall within the scope of this category
under Avrticle 1F(a).>®

b. War crimes

55. War crimes are serious violations of the laws and customs of war which give rise to
criminal responsibility directly under international law, either because this is explicitly
provided for in the relevant international instruments,® or on the basis of customary
international law. Decision makers should bear in mind that only those acts which are
committed during times of armed conflict, and which are linked to the armed conflict (the so-
called “nexus” requirement) can constitute war crimes. In conducting an exclusion analysis, it
is necessary to consider whether the armed conflict is international or non-international in
nature, as different legal provisions are applicable to acts committed in either. War crimes may
be committed by civilians as well as military persons. Anyone — civilian or military — who
enjoys protection under the relevant provisions of international humanitarian law can be the
victim of a war crime.*® In the Iraq context, the applicability of Article 1F(a) “war crimes” may
arise with regard to acts committed during the various periods of armed conflict between 1979
and the present.>

i) International armed conflict

56. Acts which constitute “war crimes” when committed in an international armed conflict
are defined in the grave breaches provisions of the Four Geneva Conventions of 1949 and
Additional Protocol (AP) | thereto of 1977. Article 8(2)(a) and (b) of the Statute of the
International Criminal Court is also relevant for the qualification of acts which take place in an
international armed conflict after July 1998. Acts committed during an international armed
conflict® which come within the definitions set out in the relevant provisions may give rise to

%6 For further details, see paragraphs 26-29 of UNHCR’s Background Note on Exclusion, see above footnote

45, See also UN Security Council resolutions regarding Iraq’s invasion of Kuwait (UNSC, Resolution
660 (1990), 2 August 1990, http://www.unhcr.org/refworld/docid/3b00f12240.html) and the violent
suppression of the Kurdish and Shi’ite uprisings in Iraq following the Gulf War (UNSC, Resolution 688
(1991), 5 April 1991, http://www.unhcr.org/refworld/docid/3b00f16b30.html).

See below under “i) International armed conflict” and “ii) Non-international armed conflict”.

See UNHCR, Background Note on Exclusion, paras. 30-32, see above footnote 45, and Annex B.

In this context, it is worth noting that members of the KDP and PUK armed forces have been involved in
aseries of international and internal conflicts, sometimes fighting the Iragi Central Government,
sometimes siding with it, including during the Iran-lraqg War (1980-1988), the Kurdish Civil War (1995-
1998) as well as the fighting against Kurdish Islamist groups after 1991, in particular the assault on Ansar
Al-Islam in March 2003 with the help of US Forces. KDP/PUK armed forces also supported the US-led
troops in defeating Iragi Government troops in Kirkuk and Mosul in March/April 2003. In relation to
these conflicts, exclusion considerations, in particular with relation to Article 1F(a) may come into play.
It is noteworthy that the Peshmerga also had women in its ranks. See, for example, HRW, Ansar al-Islam
in Iraqi Kurdistan, 5 February 2003, http://www.hrw.org/legacy/backgrounder/mena/ansarbk020503.htm;
USDOS, Bureau of Public Affairs, Saddam’s Chemical Weapons Campaign: Halabja, March 16, 1988,
13 March 2003, http://www.state.gov/documents/organization/18817.pdf. It should be noted that the
hostilities between the MNF/ISF and the armed insurgency following the hand-over of sovereignty on 28
June 2004 to the Iraqi Interim Government have been qualified by the ICRC as a non-international armed
conflict. See above footnote 23 for further details.

Since 1979, Iraq went through various periods of international armed conflict, notably

- The Irag-lran War (1980-1988);
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exclusion under Article 1F(a) as “war crimes”, provided they take place in the context of, and
were associated with, the armed conflict. If this link, or “nexus”, is not present, the acts in
question could not amount to “war crimes” under Article 1F(a). Rather, they would need to be
assessed under Article 1F(b) or, depending on the circumstances, as crimes against humanity
under Article 1F(a).*

ii) Non-international armed conflict

57. The legal criteria for determining what acts or methods of warfare are prohibited in a
non-international armed conflict are mainly found in Article 3 common to the Four Geneva
Conventions of 1949, AP Il thereto of 1977, and Article 8(2)(c) and (e) of the Statute of the
International Criminal Court, which is relevant for the qualification of acts which take place
after July 1998.%

58. Traditionally, “war crimes” were considered only in international armed conflicts.
Breaches of common Article 3 and AP Il did not give rise to criminal responsibility at the
international level and, as a consequence, such breaches could not be considered “war crimes”
until mid-1990s. Only in 1994, with the adoption of the Statute of the International Tribunal on
Rwanda (ICTR), were serious violations of Additional Protocol Il considered within the
jurisdiction of the Court as war crimes.®* In 1995, the International Criminal Tribunal for the
former Yugoslavia (ICTY) decided that violations of international humanitarian law applicable
to non-international armed conflicts can be criminal under customary international law. After
these developments, it has now become generally accepted that serious violations of
international humanitarian law in a non-international armed conflict may give rise to individual
criminal responsibility under international law, if the relevant conduct has been criminalized.
Thus, it is now recognized that war crimes may also be committed in the context of non-
international armed conflicts.®

- The invasion and occupation of Kuwait in 1990 and subsequent Gulf War (1991); and

- The period from the US-led invasion in March 2003 until the handover of sovereignty to the Iragi Interim
Government on 28 June 2004.

See “Crimes against humanity”.

Iraq is not a party to the AP Il of 1977. However, acts prohibited under Article 4 and 13 of AP Il are
considered to form part of customary international law.

It is worth noting that from July 1998 onward, conscripting or enlisting children under the age of fifteen
into armed forces or groups or using them to participate actively in hostilities is a war crime and would as
such fall within the scope of Article 1F(a). See Article 8(2)(e)(vii) of the Rome Statute of the
International Criminal Court, http://www?2.icc-
cpi.int/Menus/ICC/L egal+Texts+and+Tools/Official+Journal/Rome+Statute.htm (further: “ICC Statute™).
See also: Preparatory Commission for the International Criminal Court, Report of the Preparatory
Commission for the Internationa Criminal Court. Addendum. Part II, Finalized draft text of the Elements
of Crimes, UN Doc. PCNICC/2000/1/Add.2, 2 November 2000, p. 37 and 46,
http://www.unhcr.org/refworld/docid/46a5fd2e2.html.

Article 4 of the Statute for the International Criminal Tribunal for Rwanda (ICTR) grants jurisdiction
over violations of Common Article 3 of Geneva Conventions | to IV and Article 4(2) of Additional
Protocol II. It should be noted that violations of Additional Protocol Il are explicitly contained as war
crimes in Article 4 of the Statute of the ICTR, http://69.94.11.53/ENGL ISH/basicdocs/statute.html.

As confirmed by the ICTY, criminal responsibility arises under customary international law for serious
violations of Article 3 common to the Four Geneva Conventions of 1949, as supplemented by other
general principles and rules on the protection of victims of internal armed conflict, and for breaching
certain fundamental principles and rules regarding means and methods of combat in such conflicts. See
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59. For the purposes of an exclusion analysis, this means that serious violations of
international humanitarian law including violations of common Article 3 and AP Il and
customary international law applicable to internal armed conflicts, which were not criminalized
before the mid-1990s could not give rise to exclusion on the basis of Article 1F(a) as “war
crimes”. Conduct in breach of these provisions could, however, come within the scope of
Article 1F(b) as serious non-political crimes or Article 1F(a) as crimes against humanity. In the
Iraq context, these considerations should be borne in mind when assessing crimes committed
during the 1991 Shi’ite and Kurdish Uprisings.®®

60. Acts committed during later periods of non-international armed conflict in Iraq may
give rise to exclusion under Article 1F(a) as “war crimes”, provided the above-mentioned
requirement of the nexus with the armed conflict is met. This could be the case, in particular,
for crimes committed during the Kurdish Civil War (1995-1998)%" and the armed conflict
between the ISF/MNF and armed insurgent groups following the handover of sovereignty to the
Iragi Interim Government on 28 June 2004.%® Acts of violence between the Sunni and Shi’ite
communities, which began with tit-for-tat killings in mid-2005 and escalated into brutal
violence after the February 2006 Samarra bombing, should be assessed within the context of
this armed conflict and may constitute war crimes, if the nexus requirement with the armed
conflict is met and if the acts in question meet the definitions under the relevant legal
provisions.®®

C. Crimes against humanity

ICTY, Prosecutor v. Dusko Tadic aka “Dule”, Decision on the Defence Motion for Interlocutory Appeal
on Jurisdiction, 2 October 1995, para. 134, http://www.un.org/icty/tadic/appeal/decision-e/51002.htm.
Moreover, violations of AP Il are explicitly contained as war crimes in Article 4 of the ICTR Statute,
http://69.94.11.53/ENGLISH/basicdocs/statute.ntml. See also Antonio Cassese, International Criminal
Law, Second Edition, Oxford University Press, 2008, at pages 81-97.

For an overview of the kinds of violations of international humanitarian law committed in this context,
see HRW, Endless Torment — The 1991 Uprising in Iraq and its Aftermath, June 1992,
http://www.hrw.org/reports/1992/Iraq926.htm.

On 31 August 1996, the Iragi troops at the request and with the assistance of the KDP first shelled and
then captured the city of Erbil Kurdish self-administrated zone. According to the Special Rapporteur of
the Commission on Human Rights, large-scale human rights violations took place, including the
excessive use of force, summary executions and arbitrary arrests; UNHCHR, Special Rapporteur of the
Commission on Human Rights, Situation of human rights in Iraq, A/51/496, 15 October 1996, paragraph
95, http://www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/e9032b67acacaeb68025670e0036¢ab0; see
also UNHCHR, Special Rapporteur of the Commission on Human Rights, Situation of human rights in
Iraq, A/51/496/Add.1, 8 November 1996,
http://www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/272b2c48b9147de58025671200517701.

See for more on the qualification of the situation in Iraq as one of armed conflict: footnote 23.

See also the summary of a press briefing by the ICRC on 30 November 2006, in which the ICRC
reminded all parties engaged in the violence that

“regardless of the complexity of the issues at stake in the Iraqi conflict, it is unacceptable and contrary to the most
basic principles of humanity and law to target persons not participating in the hostilities. State and non-State actors
are equally bound by these rules. The ICRC calls again upon all parties to the conflict to respect the rules of
international humanitarian law and to spare civilians and civilian property. In addition, it urges all those who can
make use of their moral and political influence on the ground to call for respect of human life and dignity.”

See ICRC, Iraq: civilians continue to pay the highest price in the conflict, Press Briefing, 30 November
20086, http://www.icrc.org/web/eng/siteeng0.nsf/html/irag-briefing-301106.
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61. Crimes against humanity involve the fundamentally inhumane treatment of the
population in the context of a widespread or systematic attack directed against it. Such crimes
include murder, extermination, deportation or forcible transfer of populations, imprisonment in
violation of fundamental rules of international law, torture, rape, persecution on political, racial
or religious grounds, and other inhumane acts (see also Article 7 of the ICC Statute). The act in
question, however, only becomes a crime against humanity if it is part of a coherent system or
aseries of systematic and repeated acts. Thus, acts of torture” committed in a systematic
manner or on a widespread scale, targeting political suspects or other civilians, could constitute
crimes against humanity as envisaged by Article 1F(a). It is important to note that crimes
against humanity can be committed both within and outside the context of an internal or
international armed conflict.”

62. It is widely accepted that crimes against humanity were committed throughout the
former regime (1979-2003), in situations of international and internal armed conflict as well as
during government campaigns aiming at systematically suppressing political opponents or
minor7i§y groups.’? Torture is known to have been used systematically and on a widespread
scale.

3. Serious non-political crimes (Article 1F[b])

63. Article 1F(b) of the 1951 Convention provides for the exclusion from refugee status of
persons who have committed a “serious non-political crime outside the country of refuge prior
to being admitted to that country as a refugee”.”* Determining the kinds of conduct which may
give rise to exclusion as “serious non-political crimes” within the meaning of Article 1F(b) of

" Article 1 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment defines torture as

“any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such
purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third
person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for
any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or
with the consent or acquiescence of a public official or other person acting in an official capacity”.

See the Convention Against Torture, http://www.unhcr.org/refworld/docid/3ae6b3a94.html.

See UNHCR, Background Note on Exclusion, see above footnote 45, paras. 33-36 and Annex C.

See consistent reporting by the Special Rapporteur of the Commission on Human Rights on the Human
Rights Situation in Iraq,
http://www.unhchr.ch/huridocda/huridoca.nsf/FramePage/Irag+En?OpenDocument. A Dutch court in The
Hague ruled in 2005 that the Killing of thousands of Kurds in Iraq in the 1980s was an act of genocide. It
said that it had “no other conclusion than that these attacks were committed with the intent to destroy the
Kurdish population of Iraq”; see: BBC News, Killing of Iraq Kurds “genocide”, 23 December 2005,
http://news.bbc.co.uk/2/hi/europe/4555000.stm. See also: HRW, Genocide in Iraq — The Anfal Campaign
Against the Kurds, July 1993, http://www.hrw.org/reports/1993/iraganfal/. There are also claims that the
destruction of the marshlands in Southern Irag constituted “genocide”; see, for example, Prof. Joseph W.
Dellapenna, The Iraqi Campaign Against the Marsh Arabs: Ecocide as Genocide, Villanova University
School of Law, 31 January 2003, http:/jurist.law.pitt.edu/forum/forumnew92.php; USIP, The Marsh
Arabs of Iraq: Hussein’s Lesser Known Victims, 25 November 2002,
http://www.usip.org/newsmedia/releases/2002/nb20021125.html.

See consistent reporting by the Special Rapporteur of the Commission on Human Rights on the Human
Rights Situation in Iraq,
http://www.unhchr.ch/huridocda/huridoca.nsf/FramePage/Irag+En?OpenDocument.

For a more detailed discussion of the relevant criteria, see UNHCR, Background Note on Exclusion, see
above footnote 45, paras. 37-45.
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the 1951 Convention often requires a comparative approach, which takes into account, inter
alia, whether most jurisdictions would consider a particular criminal conduct to be a serious
and non-political offence.

64. In determining whether a crime is “serious”, certain factors should be considered,
including: the nature of the act, the actual harm inflicted, the nature of the penalty, the form of
procedure used to prosecute the crime, and whether most jurisdictions would consider it a
serious crime. The gravity of serious non-political crimes as stipulated in Article 1F(b) should
be judged against international standards, not simply by its categorization in the host country or
country of origin. Given the requirement to interpret an exclusion clause restrictively, the
qualification “serious” in Article 1F(b) indicates that the crime has to be a serious punishable
act.” Minor offences punishable by moderate sentences are not grounds for exclusion under
Article 1F(b), even if technically referred to as “crimes” in the penal law of the country
concerned. Examples of “serious” crimes include for instance, murder, rape, arson, and armed
robbery are considered to be “serious crimes”. Other offences can be regarded as “serious” if
they aregccompanied, for example, by the use of deadly weapons, or involve serious injury to
persons.

65. As to whether a crime is “non-political”, regard should be given in the first place to its
nature and purpose, i.e. whether it has been committed out of genuine political motives and not
merely for personal reasons or gain. A serious crime should be considered non-political when
other motives (such as personal reasons or gain) predominate. Where no clear link exists
between the crime and its alleged political objective or when the act in question is
disproportionate to the alleged political objective, non-political motives are predominant. Thus,
the motivation, context, methods, and proportionality of a crime to its objectives are relevant
factors in assessing its “political” nature. Acts that are grossly out of proportion to the political
objectives sought would therefore not satisfy the “so-called” predominance text to determine
whether a crime is political. It should be noted that in applying Article 1F(b), it is required that
the nature and the seriousness of the offence presumed to have been committed by the
individual be weighed against the degree of persecution feared.”’

66. Thus, when assessing whether an act may fall within the scope of Article 1F(b), it must
be established that it meets the “seriousness and non-political” threshold required under this
provision. The geographic and temporal criteria required under Article 1F(b) must also be met
(“committed outside the country of refuge prior to admission to that country as a refugee”) for
this exclusion clause to apply.” In each case, individual responsibility has to be established,
that is, the individual must have intended to commit the excludable act or knowingly made
a substantial contribution to it."

67. In the Irag context, acts such as assassinations, abductions or torture committed by
State security forces, armed opposition groups (pre-2003) or insurgency or criminal groups or
militias (post-2003) are likely to reach the seriousness threshold required to fall under Article

> See UNHCR, Handbook, see above footnote 27, para. 155.

® See UNHCR, Background Note on Exclusion, see above footnote 45, paras. 38-41.

" See UNHCR, Handbook, see above footnote 27, para. 156. See also UNHCR, Background Note on
Exclusion, see above footnote 45, paras. 41-43.

For a more detailed discussion of the relevant criteria, see also UNHCR, Background Note on Exclusion,
see above footnote 45, paras. 37-45, 81-82 and 85-86.

See below at Section 5.
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1F(b).®° Similarly, egregious acts which involve the use of violence and the indiscriminate
harm, or threat of harm, against civilians are also likely to constitute non-political crimes within
the meaning of Article 1F(b) of the 1951 Convention.?

4. Acts contrary to the purposes and principles of the United Nations (Article
1F[c])

68. Article 1F(c) refers to “acts contrary to the purposes and principles of the United
Nations”. The purposes and principles of the UN are contained in the Preamble and Articles
1 and 2 of the UN Charter.®? Their broad and general terms give little guidance as to the types
of acts that would deprive a person of the benefits of refugee status under Article 1F(c) of the
1951 Convention. The Travaux Préparatoires of the 1951 Convention provide some
clarification as to the intention of the drafters, and indicate that this provision was intended to
cover mainly violations of human rights which, although falling short of crimes against
humanity, were nevertheless of a fairly exceptional nature. It was also noted by the delegates
that Article 1F(c) was not meant to be applied to the “man in the street”,% and the Travaux
Préparatoires show that this provision was meant to be applied only in exceptional
circumstances.®

69. Given the vagueness of its terms, the lack of coherent State practice and the danger of
being open to abuse, it is particularly important that Article 1F(c) is interpreted restrictively and
with caution, in light of the purposes and object of the Convention. Some delegates had, in the
Travaux Preparatoires, already expressed concerns about the risks of this provision to be open
to abuse and the need to preserve the protection afforded by the Convention.®

8 For a more detailed discussion, see: UNHCR, Background Note on Exclusion, see above footnote 45,

paras. 37-45.
See UNHCR, Background Note on Exclusion, see above footnote 45, para. 41.
The purposes of the United Nations are: to maintain international peace and security; to develop friendly
relations among nations based on respect for the principle of equal rights and self-determination of
peoples; to achieve international cooperation in solving socio-economic and cultural problems, and in
promoting and encouraging respect for human rights and fundamental freedoms; and to serve as a centre
for harmonizing the actions of nations. The principles of the United Nations are: the sovereign equality of
States; fulfillment in good faith of obligations assumed under the Charter; the peaceful resolution of
international disputes; and refraining from the threat or use of force against the territorial integrity or
political independence of another State, or in any other manner inconsistent with the purpose of the
United Nations; and assistance in promoting the work of the United Nations.
UNHCR, Background Note on Exclusion, see above footnote 45, para. 46. See also Atle Grahl-Madsen,
“The Status of Refugees in International Law”, Vol. I, 282-3 (1972). He observes that “it appears from
the records that those who pressed for the inclusion of the clause had only vague ideas as to the meaning
of the phrase “acts contrary to the purposes and principles of the United Nations” [...] it is easily
understandable that the Social Committee of the Economic and Social Council expressed genuine
concern, feeling that the provision was so vague as to be open to abuse. It seems that agreement was
reached on the understanding that the phrase should be interpreted very restrictively”. The Supreme Court
of Canada held similar views in the case of Pushpanathan v. Canada [1998] 1 SCR 982, 4 June 1998
(Supreme Court of Canada), http://www.unhcr.org/refworld/docid/3ae6b71ca.html, para. 62.
As expressed by the French Delegate: ‘The provision was not aimed at the man-in-the-street, but at
persons occupying government posts, such as heads of States, ministers and high officials”
(E/AC.7/SR.160, 18 August 1950, at page 18, and E/AC.7/SR.166, 22 August 1950, at page 6); Similar
views were expressed by Canada (E/AC.7/SR.165; 19 August 1950, at page 23).
8% See Summary Records, A/ICONF.2/SR.24, at page 5; E/AC.7/SR/160, at pagel6; E/AC.7/SR.160; 18
August 1950, at page 19; and E/AC.7/SR.165, 19 August 1950, at page 24. See also Guy S. Goodwin-Gill
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70. Exclusion from refugee protection based on the criteria of Article 1F(c) should thus be
reserved for situations where an act and the consequences thereof meet a very high threshold,
that is, where an act is serious or egregious enough as to be capable of being contrary to the
purposes and principles of the United Nations. This threshold should be defined in terms of the
gravity of the act in question, the manner in which the act is organized, its international impact
and long-term objectives, and the implications for international peace and security.® Thus, in
UNHCR’s view, crimes which are capable of affecting the maintenance of international peace
and security and peaceful relations between States, as well as serious and sustained violations
of human rights, would fall within this clause.®”

71. In the Iraq context, the UN Security Council (UNSC) considered Irag’s invasion in
Kuwait in 1990 as a “breach of international peace and security.”®® In addition, the violent
suppression of the popular uprisings in the aftermath of the Gulf War in 1991, which led to
massive displacement to neighbouring countries, in particular Turkey and Iran, was condemned
by the UNSC as a threat to international peace and security in the region.® It should be noted,
however, that references to UNSC resolutions in this context should not suggest an automatic
application of Article 1F(c). As previously stated, the application of Article 1F requires an
individual examination, on the basis of reliable and credible information, that “there are serious
reasons for considering” that the individual concerned has incurred individual responsibility for
acts which are contrary to the purposes and principles of the UN falling within the scope of
Article 1F(c).*°

72. Where the specific circumstances are such that a particular criminal conduct cannot be
considered as contrary to the purposes and principles of the UN, the application of Article 1F(c)
of the 1951 Convention would not be justified. Such offences may, however, come more
appropriately within the scope of other sub-categories under Article 1F.

73. In principle, since Articles 1 and 2 of the UN Charter essentially set out the
fundamental principles that States must uphold in their mutual relations, it would appear that
only persons holding most senior positions of power may fall within the scope of this
provision.”* Many commentators share this view, limiting the application of Article 1F(c) to
Heads of State and high officials and reserving its exceptional application to those not holding
senior government positions to individuals such as those responsible for serious human rights

and Jane McAdam, “The Refugee in International Law”, Third Edition, Oxford Univerity Press, 2007, at

pages 184-185 and 191-197.

UNHCR, Background Note on Exclusion, see above footnote 45, para. 47.

1bid., para. 47. In the case of Pushpanathan v. Canada, although the Supreme Court of Canada found that

conspiring to drug trafficking did not fall within Article 1F(c), it stated that “ [...] Article 1F(c) will thus

be applicable where there is consensus in international law that particular acts constitute sufficient serious

and sustained violations of fundamental human rights as to amount to persecution, or are explicitly

recognized as contrary to the purposes and principles of the UN”; see above footnote 83. See Guy S.

Goodwin-Gill and Jane McAdam, “The Refugee in International Law”, third Edition, Oxford Univerity

Press, 2007, at pages 188-189.

88 UNSC, Resolution 660 (1990), 2 August 1990, http://www.unhcr.org/refworld/docid/3b00f12240.html.

8 UNSC, Resolution 688 (1991), 5 April 1991, http://www.unhcr.org/refworld/docid/3b00f16b30.html.

% See UNHCR, Background Note on Exclusion, see above footnote 45, paras. 46-49.

%1 See UNHCR, Handbook, see above footnote 27, para. 163; This position was also expressed by the
drafters of the 1951 Convention, who intended the personal scope of this provision to be limited; see
UNHCR’s Background Note on Exclusion, see above footnote 45, paras. 48-50.
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violations.* In the Iraq context, particular attention should be excercised in relation to claims
involving acts committed by applicants who held a position of State authority during the Irag’s
invasion in Kuwait in 1990 and during the violent suppression of the popular uprisings in the
aftermath of the Gulf War in 1991.

5. Individual responsibility

a. Basis for incurring individual responsibility

74. Exclusion on the basis of Article 1F of the 1951 Convention requires a finding of
serious reasons for considering that the applicant incurred individual responsibility for
excludable acts. For this to be established, it must be determined based on credible and reliable
information that he or she committed, or participated in the commission of, the material
elements of the crime(s) in question with the requisite mental element (mens rea).*® Depending
on the circumstances, a person may incur individual responsibility (i) by perpetrating
excludable crimes him or herself, (ii) for crimes committed by others, either by inducing others
to commit such crimes (for example, through planning, inciting, ordering), or (iii) by making a
substantial contribution to the commission of crimes by others in the knowledge that his or her
acts facilitated the criminal conduct (for example, through aiding or abetting, or by
participating in a joint criminal enterprise).®* Under certain circumstances, applicants who held
a position of authority within a civilian or military hierarchy may also be held responsible and
incur individual responsibility for crimes committed by persons under their effective command
or control.%®

75. As a general rule, mere membership in or association with a particular group or
organization is not sufficient to establish individual responsibility for excludable acts.
Therefore, for example, the fact that an individual was part of the former regime or Ba’ath
Party does not in itself entail individual liability for excludable acts.® Thus, for applicants who
were associated with a group or organization that reportedly has been involved in human rights
abuses, it is necessary to conduct a thorough assessment of their activities, role and
responsibilities and to determine whether there are serious reasons for considering that the

% See Guy S. Goodwin-Gill and Jane McAdam, “The Refugee in International Law”, Third Edition, Oxford
Univerity Press, 2007, at pages 186-190.

As reflected in Article 30 of the ICC Statute, the mental element generally required for individual
responsibility is “intent” (with regard to conduct or consequences) and “knowledge” (with regard to
circumstances or consequences); see UNHCR, Background Note on Exclusion, see above footnote 45.

See UNHCR, Background Note on Exclusion, see above footnote 45, paras. 50-56.

This would be the case if the applicant knew, or should have known, that his or her subordinates were
committing or about to commit such crimes, and failed to take all necessary and reasonable measures
within his or her power to prevent or repress their commission, or to submit the matter to the competent
authorities for investigation and punishment. See UNHCR, Background Note on Exclusion, see above
footnote 45, para. 56.

It is also important to note that Ba’ath Party membership was widespread as it carried with it significant
benefits, including, for example, greater career opportunities, economic advantages, trips abroad, access
to better facilities, and access to university education. Moreover, journalists, officers, high ranking
officials, scientists, teachers, lecturers and university-staff were often compelled to join the Ba’ath Party
even if they did not share its ideology. Ba’ath party membership alone is therefore not conclusive
regarding the applicability of the exclusion clauses.
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persons’ conduct and state of mind gives rise to individual responsibility for crimes within the
scope of Article 1F.

76. In cases where it is established that the applicant’s conduct had a significant effect on,
and thus amounts to a substantial contribution to, the commission of excludable acts, a careful
examination of the applicant’s place within the organizational hierarchy is necessary, as
holding certain positions could be indicative of the applicant’s knowledge of the crimes
perpetrated by subordinates or by other parts of the hierarchy. Relevant factors include the
nature of the applicant’s organization or institution and the extent to which the individual was
aware of, for example, the types of operations carried out by members of that organization, or
of the fate of the persons arrested under his or her supervision or as a result of the gathering of
intelligence information.

77. In certain cases, an applicant’s voluntary membership in a particularly violent group or
organization may justify a presumption of individual responsibility for crimes committed by the
group or organization, as it may be considered that the individual concerned somehow
contributed significantly to the commission of violent crimes. Caution must be exercised when
considering whether such a presumption exists. Factors to be taken into account include the
actual activities of such a group, its place and role in the society in which it operates, its
organizational structure and the individual’s position in it, the individual’s ability to have a
significant influence on its activities, whether the group is cohesive or fragmented and whether
and how the nature of the group’s violent conduct has evolved over time. Even if a presumption
of individual responsibility arises, this does not mean that the person concerned is
automatically excludable. The presumption is always rebuttable: the applicant must be
informed of the evidence/allegations on the basis of which exclusion may be decided and given
the opportunity to show that he/she should not be excluded. A plausible explanation regarding
the applicant’s non-involvement in, or dissociation from, any excludable acts, coupled with an
absence of serious evidence to the contrary, should remove the applicant from the scope of the
exclusion clauses.®’

78. In the context of Iraq, a presumption of individual responsibility for excludable crimes
may arise as a result of the person’s continued and voluntary functioning in very senior
positions of the former government, the Ba’ath Party or the security or military apparatus since
these institutions were clearly engaged in activities that fall within the scope of Article 1F. In
this context, it is also important to note that the former Iragi Government has faced
international condemnation, including from the Special Rapporteur of the Commission on
Human Rights on the situation of human rights in Irag,* the Commission on Human Rights and
the General Assembly, for gross and systematic human rights abuses. Where the individual has
remained in very senior positions of the aforementioned institutions, exclusion may be justified,
unless gg or she can rebut the presumption of knowledge of and personal involvement in such
abuses.

" For further guidance on the criteria which must be met for a presumption of individual responsibility to

be justified, see: UNHCR, Background Note on Exclusion, see above footnote 45, paras. 57-62, 105-106
and 110.

See UNHCHR, Documents on Special Rapporteur of the Commission on Human Rights on the Situation
of Human Rights in Iragq,
http://www.unhchr.ch/huridocda/huridoca.nsf/FramePage/Irag+En?OpenDocument.

See also, UNHCR Background Note on Exclusion, see above footnote 45, paras 57-58.
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b. Grounds negating individual responsibility

79. A complete exclusion analysis also requires an assessment of whether or not any
circumstances which would negate individual responsibility arise in the applicant’s case, for
example because the person concerned did not have the necessary mens rea, or because there
are circumstances which give rise to a valid defense, thus exonerating him or her from
individual responsibility for his or her acts.*®

80. In the Iraqi context, grounds for rejecting individual responsibility may also need to be
considered, in particular as to whether duress/coercion, self-defence or the defence of other
persons was at issue. The defence of duress would apply where the criminal acts resulted from
the applicant acting necessarily and reasonably to avoid a threat of imminent death or serious
bodily harm to him or herself or another person.’®* Acting on orders from superiors, in the
absence of the imminent harm necessary to establish duress, will normally not provide a
defence to criminal responsibility.'%?

81. In examining defences to criminal responsibility, it should also be noted that persons
belonging to the military, security and intelligence services as well as certain professional
groups whose work was of special value to the Government (e.g. medical doctors, dentists,
retired professionals, government employees, university professors, journalists, members of the
media, authors and employees of the Information Ministry) were not allowed to leave the
country or required special authorization. Unlawful departures carried with them the risk of
detention and serious mistreatment for remaining family members. There are allegations of
collective punishment against men and women, such as rape and other forms of torture, in cases
where family members were wanted by the authorities but had left the country.® In other
cases, legislation provided for severe punishment of those that refused to carry out certain acts.
For example, medical doctors who refused to carry out ear amputations and tattooing of army
deserters or evaders in line with RCC Decree 115 of 25 August 1994 were subject to severe

punishment.**
C. Proportionality considerations
82. If it is established that an applicant incurred individual responsibility for acts within the

scope of Article 1F, the final step in the exclusion analysis consists of weighing the seriousness
of the acts in question against the consequences of exclusion for the individual concerned.'®

10 Ipid., paras. 64-75.

101 The relevant criteria are provided for in Article 31(1)(d) of the ICC Statute.

1921t should be noted, however, that Article 33 of the ICC Statute provides for a defence of superior orders,
in certain circumstances.

UNHCHR, Special Rapporteur of the Commission on Human Rights on the situation of human rights in
Iraq, The Situation of Human Rights in Irag, A/65/340, 13 September 2001, p. 6-7,
http://www.unhchr.ch/Huridocda/Huridoca.nsf/0/8e85ad0aea73e88bc1256af10051cade/$FILE/N0153521
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.pdf; Ibid., AJ55/294, 14 August 2000, p. 7,
http://www.unhchr.ch/Huridocda/Huridoca.nsf/0/81fd25017cae76c4c125697a0045cd36/$FI1LE/N006077
4.pdf.

104 UNHCHR, Special Rapporteur of the Commission on Human Rights on the situation of human rights in

Iraq, The Situation of Human Rights in Iraq, A/49/651, 8 November 1994, paras. 53-54 and 65,
http://www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/4cadae2431b4edb880256708005c7 1fa.
%5 Ibid., paras. 76-78.
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d. Consequences of exclusion

83. Persons to whom an exclusion clause applies are not eligible for refugee status. They
cannot benefit from international protection under the 1951 Convention, nor under UNHCR’s
mandate. However, they may still be protected against return to a country where they are at risk
of ill-treatment by virtue of other international instruments and under international human
rights law.*®

84. It is important to recall, however, that family members of excluded individuals are not
automatically excluded as well. Their claim to refugee status needs to be examined on an
individual basis in light of their own situation. Family members may qualify for refugee status
even if their fear of persecution results from their relationship to the excluded relative. Family
members are only excluded if there are serious reasons for considering that they are also
individually responsible for excludable crimes. Where family members have been recognized
as refugees, however, the excluded applicant cannot benefit from the right to family unity to
secure protection or assistance as a refugee.'®’

C. Internal flight or relocation alternative (IFA/IRA)

85. A detailed analytical framework for assessing the availability of an internal flight
alternative or internal relocation alternative is contained in UNHCR’s 2003 “Guidelines on
International Protection: the “Internal Flight or Relocation Alternative” within the context of
Article 1A4(2) of the 1951 Convention and/or 1967 Protocol relating to the Status of

Refugees” '

86. As elaborated in the Guidelines, in order to assess the possibility of applying an
IFA/IRA, two main sets of analyses should be undertaken, namely whether internal relocation
is (i) relevant; and, (ii) if so, whether it is reasonable. The determination of whether the
proposed internal flight or relocation area is an appropriate alternative in the particular case
requires an assessment over time, taking into account not only the circumstances that gave rise
to the persecution feared, and that prompted flight from the original area, but also whether the
proposed area provides a meaningful alternative in the future.

87. In the context of Irag, UNHCR’s analysis distinguishes between the situation in the
Central Governorates, the Southern Governorates, and the three Northern Governorates. The
availability of an IFA/IRA in the latter area would also depend on whether the individual
concerned is from the Central or Southern Governorates, or from within the three Governorates
themselves.

106 See UNHCR, Guidelines on International Protection No. 5: Application of the Exclusion Clauses: Article
IF of the 1951 Convention relating to the Status of Refugees, HCR/GIP/03/05, 4 September 2003, para. 9,
http://www.unhcr.org/refworld/docid/3f5857684.html, and UNHCR’s Background Note on Exclusion,
see above footnote 45, paras. 21-22.

See UNHCR, Background Note on Exclusion, see above footnote 45, paras. 94-95.

UNHCR, Guidelines on International Protection No. 4: “Internal Flight or Relocation Alternative”
Within the Context of Article 14(2) of the 1951 Convention and/or 1967 Protocol Relating to the Status of
Refugees, 23 July 2003, http://www.unhcr.org/refworld/docid/3f2791a44.html.
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1. IFA/IRA in the Central and Southern Governorates

a. Relevance analysis

88. With respect to refugee claims of Iragi asylum-seekers from the Central and Southern
Governorates of Irag, it is UNHCR’s assessment that an internal flight alternative is not
available for persons fleeing State persecution, as the agent of persecution would be able to
pursue the individual throughout the territory.

89. When assessing whether an individual fleeing persecution from non-State actor(s) is
able to find an internal flight alternative elsewhere in the Central or Southern Governorates, key
considerations include whether the individual can practically, safely and legally access the area
of internal flight alternative (the “relevance analysis”), and whether the individual could live
arelatively normal life in that area without facing undue hardship (the “reasonableness
analysis”™).

90. Generally, no internal flight alternative will be available because of (i) the ability of
non-State agents of persecution to perpetrate acts of violence with impunity, (ii) the ongoing
levels of violence in mainly the Central Governorates of Baghdad, Diyala, Kirkuk, Ninewa and
Salah Al-Din giving rise to new persecution, (iii) access and residency restrictions, and (iv) the
hardship faced in ensuring even the basic survival in areas of relocation. When, however, the
availability of an internal flight or relocation alternative must be assessed in a national asylum
procedure, it should be examined cautiously and in the context of the individual claim.
UNHCR’s Guidelines on Internal Flight/Relocation Alternative® should be taken into
account.

91. As also indicated in these Guidelines, persecution emanates mainly from a range of
non-State actors. Generally, protection by national authorities will be not available given that
the national authorities have yet limited capacity to enforce law and order, the ISF may be
infiltrated by radical elements and the judiciary is prone to intimidation and corruption.**

92. Recent security improvements have weakened armed groups, including Sunni insurgent
groups and Shi’ite militias, and limited their freedom of movement. Therefore, it may be
considered that potention targets should be out of reach of certain non-State actors of
persecution in areas where these do not have a presence. However, it needs to be taken into
consideration that the actor of persecution is not always known to the victim. Furthermore,
armed groups have proven in the past to be quite mobile and have often resurged in formerly
“cleared” areas. For example, it is believed that some AQI militants have re-entered Al-Anbar
Governorate after coming under increased pressure in Ninewa. The JAM is currently holding a
low profile, but this should not be taken as a guarantee that individual cases may not still be
pursued even into areas where it currently does not show an open presence. Therefore, the
mobility of armed groups should not be underestimated.

109 77
Ibid.
10 See “Acecess to justice” and “Growing ability of the Iraqi Security Forces”.
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93. Persons seeking to relocate to other areas may be at risk of facing renewed violence.
UNHCR Protection Monitoring™! showed that IDPs suffered from general violence,'? inter-
ethnic/religious violence,™ general criminality, targeted attacks, detentions, kidnappings, and
military operations. Some 14% of IDP communities informed UNHCR of detentions. In
Muthanna Governorate, it was reported that IDPs endure forced recruitment by armed groups
and in the Governorates of Al-Anbar, Baghdad, Diyala, Najef and Salah Al-Din, IDPs reported
abuse and harassment.'** IDPs in Diyala are reported to have been targeted specifically by
armed groups.'®® In Basrah Governorate, there are anecdotal reports of trafficking of young
girls to nearby countries, notably the Gulf States.*® In Kirkuk, IDP families displaced from
Diyala to Al-Multaga sub-District were attacked.™’

94, Quasi-security forces such as the Sol, which exercise de facto control over certain
areas, should not be considered to be operating as effective authorities, as they themselves are
the targets of attacks in those areas and their legal status has not yet been clarified.™®

95. Common ethnic or religious backgrounds and existing tribal and family ties in the area
of relocation are crucial when assessing the availability of an IFA/IRA as these generally
ensure a certain level of community protection and access to services. This is particularly true
for both towns and rural areas, where newcomers, particularly when he/she does not belong to
the existing sect, tribes or families, may be discriminated against. Even those originating from
the area may be perceived as newcomers, if they had left a long time ago previously and have
lost all links with their tribal-based community. IDPs that share a common background with the
host community and have tribal/family links in the area of relocation mostly have good
relations with the local community and disputes over resources or employment are rare.'* In
Kirkuk, which has a very diverse ethno-sectarian make-up, tensions and even harassment and
persecution have been reported in areas where the host community and the IDPs do not share
the same background. In some cases, this drives IDPs into secondary displacement in search for
an ethnically homogenous community.*?® Areas hosting large numbers of IDPs are prone to

11 UNHCR Protection Monitoring, March — December 2008.

112 Governorates of Baghdad, Diyala, Missan, Najef, Salah Al-Din and Wassit.

13 Governorates of Kirkuk and Ninewa.

14 UNHCR Protection Monitoring, March — December 2008, and NGO reports, February — August 2008.

15 oM, Emergency  Needs — Assessments, 1 January 2009, p. 9, http://www.iom-
iraq.net/Library/I0OM%201raq%20Displacement%20Assessments%20and%20Statistics%201%20Jan%20
09.pdf (further: “IOM, January 2009 Assessment”).

IOM, Basrah, Muthanna, Thi-Qar Governorate Profiles, December 2008, p. 7, http://www.iom-
irag.net/Library/idp_gov_profiles/2008/Governorate _Profiles_Basrah Muthanna_Thi-Qar_Dec08.pdf.
17 10Mm, Emergency  Needs  Assessments, 1  October 2008, p. 12, http://www.iom-
irag.net/Library/IOM%20Irag%20Displacement%20Assessments%20and%20Statistics%201%200¢t%20
08.pdf.

See “Role of the “Sons of Iraq ™™ and “Tribal leaders and members of the Awakening Councils/Sol”.

IOM reported that in the Governorates of Al-Anbar, Babel, Baghdad, Basrah, Diyala, Diwaniyah,
Kerbala, Najef, Salah Al-Din, Missan, Muthanna, Thi-Qar and Wassit, post-2006 IDPs and host
communities generally enjoy good relations as most IDPs choose to relocate to or within these
governorates along their tribal/family links and share the same ethnic/religious background. In Basrah and
Babel Governorates, tensions have been reported when the two populations do not share a common
sectarian or cultural identity.

IOM, Kirkuk, Ninewa, Salah Al-Din Governorate Profiles, December 2008, p. 5, http://www.iom-
irag.net/Library/idp_gov_profiles/2008/Governorate _Profiles_Missan_Qadissiya_Wassit_Dec08.pdf
(further: “1OM, Kirkuk, Ninewa, Salah Al-Din Governorate Profiles™).
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tensions between the IDPs and the host community over scarce resources, housing and land
disputes and rising prices. To a lesser extent, the (perceived) social behaviour of the IDPs and
competition over employment can trigger tensions.*?® UNHCR Protection Monitoring showed
that in some areas of Al-Anbar, Diyala, Kirkuk and Ninewa Governorates, IDPs felt they are
discriminated against by the host communities.**?

96. Groups of IDPs in the Centre and the South reported pressure to return or relocate
elsewhere from local authorities, armed groups and host communities.*”® For example, the
provincial authorities of Salah Al-Din declared that all IDPs originating from Diyala must
return home for security reasons.**

97. The high levels of ethno-religious violence in the formerly “arabized” areas, the highly
sensitive political, ethnic and economic nature of these areas and the risk of further
destabilizing the situation through significant population movements need to be considered
when assessing the availability of an IFA/IRA in these Governorates (i.e. Kirkuk, Ninewa, parts
of Diyala and Salah Al-Din Governorates).

98. Travel by road within the Central and Southern Governorates has become fairly safe in
many areas, but all roads remain potentially dangerous. Roadside bombings, robbery and
carjacking remain a daily occurrence mainly in the population centres. The main routes from
Baghdad to the North, i.e. the Baghdad Western North route from Baghdad through the
Governorates of Salah Al-Din and Ninewa and further North to Dahuk as well as the Baghdad
Eastern North route from Baghdad through the Governorate of Diyala up to Kirkuk, see daily
roadside bombings. In the South, there is a high risk of attacks on most routes in the
Governorates of Babel and Wassit, especially in the districts lying closest to Baghdad.
Travelling prior or during religious festivities also involves a heightened risk as armed groups
aim at launching mass casualty attacks on Shi’ite pilgrims. Military operations among armed
groups and the ISF/MNF-I continue mainly in the Central Governorates. Travelling is often
delayed by ISF/MNF-I checkpoints and convoys, which also increases the risk of being
targeted by armed groups or criminals or being caught in armed clashes.*”® Moving near
official government convoys is particularly dangerous as they are a frequent target of armed
groups, including by roadside bombs and “sticky bombs” attached under vehicles. Reportedly
there has been a rise in the deployment of false vehicle checkpoints from which violent attacks
have been mounted.’®® Grenades and explosives have been thrown into vehicles from
overpasses, particularly in crowded areas.?” Areas where vehicles are overlooked (e.g. around

21 UNHCR Protection Monitoring revealed tensions between the host community and the IDPs in the

Governorates of Al-Anbar, Baghdad, Diyala, Kerbala, Missan, Najef and Ninewa; UNHCR Protection
Monitoring, March — December 2008, and NGO reports, February — August 2008.
iz UNHCR Protection Monitoring, March — December 2008, and NGO reports, February — August 2008.
Ibid.
124 At the time of writing, the decision has not yet been enforced upon intervention from UNHCR.
125 AKE, AKE security briefing, 12 February 2009,
http://www.newssafety.org/index.php?option=com_content&view=article&id=11750:ake-security-
briefing&catid=84:irag-security&Itemid=100378.
Foreign and Commonwealth Office, Travel advice by country — Iraq, updated 29 January 2009,
http://www.fco.gov.uk/en/travelling-and-living-overseas/travel-advice-by-country/middle-east-north-
africa/iraq.
US Department of State / Bureau of Consular Affairs, Travel Warning, last updated 13 July 2008, current
as of 29 January 2009, http://travel.state.gov/travel/cis_pa_tw/tw/tw_921.html.
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bridges) or are forced to slow down (e.g. traffic control measures, bends in the road) are also
potentially hazardous.*?® Movement may further be limited by curfews and vehicle bans, which
can be enforced at short notice (e.g. around religious holidays or elections). Travel by air from
Baghdad International Airport has also relatively improved. Though there have been no recent
attacks on civilian aircraft, the potential threat still exists.'*®

99. As a result of the large influx of IDPs in the aftermath of the Samarra bombing in
February 2006, the local authorities in many Governorates imposed restrictions on the entry
and residence of IDPs and/or their locations of settlement. As a result of a directive issued by
the central Government in 2007 ordering governorates to lift restrictions on IDPs’ entry as well
as the overall decrease in new displacement occurring, restrictions have largely been eased. A
notable exception is Al-Anbar Governorate, which requires IDPs to have a sponsor that
guarantees that the person does not pose a security risk as well as the need to provide evidence
that the IDP originates from a “hot area”. In addition, persons seeking to relocate to the town of
Fallujah (Al-Anbar) must have a special 1D card issued by the ISF. In Kirkuk, Arab IDPs may
reportedly be discriminated against on the basis of their ethnic belonging.*** Furthermore, most
central and southern governorates require that IDPs coming from other governorates obtain
prior approval from the local authorities in the intended place of relocation to bring along their
furniture.

100. Despite a directive issued by the central Government in 2007 to lift restrictions on
IDPs’ registration by MoDM, the responsible government body for registering IDPs in all
15 southern and central Governorates, restrictions continue to exist in several governorates,
including the requirement to originate from a “hot area” or face a direct threat to one’s life,**
to have a sponsor from the area of relocation**? and/or to provide proof that one originates from
the area of relocation.™®® In addition, the registration process is often bureaucratic as IDP
families are required to produce a range of documents including Public Distribution System
(PDS) card, nationality certificate and photograph of the head of household, civil ID card for all
family members, housing card from the place of origin and a letter of approval from the local
mayor (mukhtar), the city council and/or the police. Furthermore, some IDPs in remote areas
may not be able, for lack of resources or security, to physically approach MoDM, which has its
offices in the urban centres. Protection monitoring undertaken by UNHCR revealed that three
quarters or more of the IDPs in the Central and Southern Governorates have registered with
MoDM or other local authorities. Recently, MoDM in Baghdad has informally ordered its
branch offices to halt IDP registration and several governorates stopped the registration process

128 AKE, AKE security briefing, 12 February 2009,
http://www.newssafety.com/index.php?view=article&catid=84%3Airaqg-security&id=11750%3Aake-
security-briefing&option=com_content& Itemid=100378.

129 Ibid.

130 UNHCR information, February 2009; IOM, Kirkuk, Ninewa, Salah Al-Din Governorate Profiles, see

above footnote 120.

As there is no clear and harmonized definition as to what constitutes a “hot area” or a “threat to a person’s

life”, it has been left to the local authorities’ discretion and may lead to arbitrary decisions. This

requirement is still applicable in the Governorates of Diwaniyah, Diyala, Muthanna and Thi-Qar.

For example, in Salah Al-Din Governorate, registration is restricted for IDPs coming from Samarra

District or from Al-Anbar or Diyala Governorates for security reasons. These IDPs require a sponsor

from Salah Al-Din. IDPs seeking to relocate to Thi-Qar Governorate require a sponsor.

For example in Khanageen (Diyala), non-Kurdish IDPs can only register if they can prove that they

originate from the area.
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for newly arriving IDPs or IDPs whoh had not been registered at the time in late 2008/early
2009.5* On 19 February 2009, the Council of Ministers has officially instructed all MoDM
offices to halt registration of IDPs. This puts unregistered IDPs at risk of harassment by the
police and the local authorities and hampers access to assistance and basic services (see below).

b. Reasonableness analysis

101.  Overall, for the reasons set out below and as demonstrated by the difficulties faced by
IDPs in the Central and Southern Governorates, UNHCR considers it unreasonable to expect an
individual fleeing persecution in Iraq to relocate to another area in the Central and Southern
Governorates. Such an individual would not be able to lead a relatively normal life without
undue hardship. Lack of basic facilities and difficulties with livelihoods and survival render it
extremely harsh for persons to live normal lives at even basic subsistence levels within the
Central and Southern Governorates.

102.  Registration with MoDM is a condition to access a range of basic services as well as
government assistance. Those IDPs that are unable to register may face the following problems:
inability to transfer PDS cards, no access to social welfare grants and emergency assistance as
well as inability to rent or buy properties. In addition, access to education, employment, food,
fuels and land allocations may be restricted for unregistered IDPs. As described above, several
Governorates have either restrictions on registration or have already halted registration of 1DPs,
leaving a number of them with no or limited access to assistance and basic services.

103.  Access to food is an issue of concern to IDPs as they may not be able to access their
monthly food rations though the Public Distribution System (PDS).** For more than 51% of
the IDPs assessed by UNHCR, PDS rations remain the main source of food.** Almost two-
thirds of the IDPs in Iragq have regular access to their food rations; however, rations are only
complete for 18% of the IDPs.**” Access varies significantly among governorates and the
situation is particularly dire in the Governorates of Basrah (61% have no access), Kirkuk (57%)
and Babel (39%).1%® In Wassit, 87% of the IDPs receive their food rations only “sometimes”; in
Ninewa 79% and in Najef 68%.*° The main reasons for no or irregular access are insecurity on

134 Governorates of Babel, Basrah, Kerbala, Kirkuk, Missan, Najef, Ninewa and Wassit.

135 Jrag’s food rationing system was set up in 1995 as part of the UN’s Oil-for-Food programme following
Irag’s invasion of Kuwait in 1990. However, it has been crumbling since the US-led invasion of Iraq in
2003 due to insecurity, poor management and corruption. In mid-2008, the Ministry of Trade said it was
drawing up a plan to be implemented in 2009 that would restrict the PDS to the poor as of mid-2009. The
Plan has not yet been approved by the CoR and the Presidential Council though the Iragi Government is
under a lot of pressure to cut its 2009 budget due to low world oil prices; IRIN, IRAQ: Iraqis want free
food programme to continue, finds survey, 4 January 2009,
http://www.irinnews.org/Report.aspx?Reportld=82188; Ibid., IRAQ: Trade Ministry moves to rationalise
food aid system, 10 June 2008, http://www.irinnews.org/Report.aspx?Reportld=78659.

1% 'UNHCR Protection Monitoring, March — December 2008.

B Ibid.

138 1n Salah Al-Din, 23% of the IDPs surveyed do not have access to the PDS; Thi-Qar (28%), Najef (27%),
Diwaniyah (15%), Al-Anbar and Diyala (16%), Muthanna (11%), Kerbala and Ninewa (9%), Ninewa
(8%), Baghdad (5%), Missan (3%) and Wassit (2%); IOM, IDP 2008 IOM Irag Governorate Profiles,
December 2008, http://www.iom-irag.net/library.html#idp_iraq_assessment (further: “IOM, December
2008 Governorate Profiles”).

39 Ibid.
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transportation routes and delays in transferring the PDS registration to the place of
displacement. Furthermore, access to food is limited due to families’ lack of income or
difficulties to access markets due to insecurity, curfews, checkpoints, road and neighbourhood
closures or military operations.** In response to the priority of food needs of IDPs, WFP
launched in January 2008 an emergency operation to provide complimentary food rations to up
to 750,000 food-insecure post-2006 IDPs, who have crossed governorate boundaries and cannot
access their PDS rations. The food assistance will phase out once the PDS meets the needs of
these people.'*

104. Housing is an urgent priority for the majority of IDPs in all governorates. About half of
the IDPs assessed by UNHCR live in rental accommodation, often in overcrowded conditions
in sub-standard properties.**? IDPs in some governorates are forced to pay exorbitant rental fees
and others must pay a year’s rent upfront. Others live with relatives or host families (23%), in
collective towns or settlements (12%), in former military or tented camps (8%) or in public
buildings (7%).'** For example, in Al-Bahar village in Dibis area (Kirkuk), 105 IDP families
live in mud houses constructed hastily after they fled their homes in 2006. They have little
protection from the elements or access to basic services.* Increasingly, evictions are a concern
as IDPs living in public buildings or squatting in the homes of others may be forced to leave
with no alternative place to go, resulting in secondary displacement. Some 43% of the IDP
communities assessed reported evictions in their locations.** PM Order 101, issued in August
2008, gave all squatters in Baghdad one month to vacate any residence they illegally occupy so
that rightful owners could reclaim their properties. This order, which took effect on
1 September 2008, was intended to facilitate the return process to Baghdad as a significant
number of displaced families complained of occupied homes. The accompanying Council of
Ministers Order 262 provided for a six-month 300,000 ID per month rental stipend to be issued
to all IDP families evicted by PM Order 101. As of this writing, evictions were occurring
through this order, although no accurate information was received on the actual provision of the
rental stipend.'*® There is concern that a clear assistance plan for evicted families has not been
realized, exposing these families to increased vulnerability. For example, the ISF evicted 700
IDP families squatting in the homes of other IDPs; however, they have not yet received the
rental stipend as stipulated in PM Order 101."*” IDPs have also been evicted in other
Governorates without being offered alternative housing or compensation. For example, in
Basrah, seven IDP families in Al-Shuhada neighbourhood and 10 families in Al-Faw settled on
government land and have been threatened with eviction by the local authorities.**® And near
Al-Sider City in Nasseriyah District (Thi-Qar), a group of 41 IDP families are under imminent
risk of being evicted by the local authorities with no housing alternative.**® Among the 1DPs

140 UNHCR Monitoring, March — December 2008, and NGO reports, February — August 2008.

YL WFP, WFP bolsters operations to provide food to vulnerable displaced in Irag, 27 May 2008,
http://beta.wfp.org/news/news-release/wfp-bolsters-operations-provide-food-vulnerable-displaced-irag.

12 UNHCR Protection Monitoring, March — December 2008.

143 1OM, December 2008 Governorate Profiles, see above footnote 138.

144 10Mm, Emergency Needs Assessments, 1 February 2009, p. 12 (further: “IOM, February 2009
Assessment™).

5 UNHCR Protection Monitoring March — December 2008.

146 UNHCR, February 2009.

1“7 oM, February 2009 Assessment, p. 5, see above footnote 144.

Y8 Ibid., p. 7.

Y9 Ibid., p. 19.

48



surveyed by the International Organization for Migration (I0M) in Kirkuk, 12% were at risk of
being evicted by authorities, militants, relatives, neighbours and other sources.**®

105. Water and sewage systems in Iraq are generally poorly functioning and dilapidated.
UNHCR Protection Monitoring showed that in areas where water networks/sewage systems
exist or connect to areas, they are either overstretched or deficient.*** Lack of sufficient potable
water for drinking and cooking was reported to be most common among IDPs and has been
reported in all parts of Iraq.'®* The situation is particularly precarious in the Central
Governorates of Diyala, where 54% of the IDPs surveyed did not have regular access to water,
Kirkuk (51%), Al-Anbar (39%) and Ninewa (34%).'%

106. Iraq’s health care system has greatly deteriorated and IDPs, many of whom live in sub-
standard conditions and lack basic services, are particularly affected. In areas where health
clinics are operational, they are often under-staffed, under-equipped or lack specialist health
care professionals. Lack of access to health services is especially problematic in the
Governorate of Kirkuk, where 69% of the IDPs were found not to have access to healthcare.'**
For more than 100 IDP families residing in a former military camp in Tikrit District (Salah Al-
Din), the nearest public health care centre is located more than 30 km away, making it
inaccessible to most.™ Lack of access to needed medicines is another concern, in particular for
IDPs in Wassit (80% have no access), Kirkuk (70%) and Ninewa (60%)."*® Due to poor living
conditions in Al-Chibayish District (Thi-Qar) more than half of the IDP children suffer from
malnutrition and associated diseases such as diarrhoea, anaemia and weight loss. Many females
also suffer from anaemia. Miscarriages are common because women work hard daily and have
bad nutrition. There is also a shortage of drugs for chronic diseases of the elderly such as
hypertension and diabetes.**’

107.  Access to income and employment is consistently raised by IDPs as their first priority
as many left jobs and livelihoods when displaced and face difficulties to find employment in
the place of displacement. IDPs can often only find day labour jobs and the income they earn
does not cover the rising costs for rent, food and fuel.’*® Many are unable to bring their
possessions with them at the time of displacement and their savings are rapidly depleted.
UNHCR Protection Monitoring revealed that only 51% of working-age men were engaged in

10 \OM, Kirkuk, Ninewa, Salah Al-Din Governorate Profiles, see above footnote 120, p. 9.

131 UNHCR Protection Monitoring, March — December 2008, and NGO reports, February — August 2008.

152 UNHCR Protection Monitoring, March — December 2008.

53 In Muthanna, 31% did not have regular access to water; Babel (25%), Wassit (22%), Missan (18%), Salah
Al-Din (13%), Baghdad and Thi-Qar (12%), Kerbala (8%), Basrah (7%) and Najef (1%); IOM, December
2008 Governorate Profiles, see above footnote 138.

In Diyala Governorate, 29% do not have access to health care, Muthanna 23%), Salah Al-Din
Governorate, 20% do not have access to healthcare, Al-Anbar (13%), Missan (13%), Wassit (10%),
Basrah (9%), Baghdad, Kerbala and Ninewa (7%), Thi-Qar (6%), Babel (5%), Diwaniyah (3%) and Najef
(0.3%); IOM, December 2008 Governorate Profiles, see above footnote 138.

IOM, January 2009 Assessment, p. 17, see above footnote 115.

1% 1n Al-Anbar, 50% do not have access to medications needed, Diyala (41%), Muthanna (35%), Babel
(34%), Diwaniyah (46%), Salah Al-Din (34%), Kerbala (22%), Baghdad (15%), Missan (13%), Basrah
(10%), Thi-Qar (9%) and Najef (1%); IOM, December 2008 Governorate Profiles, see above footnote
138.

IOM, January 2009 Assessment, p. 20, see above footnote 115.

18 |OM, December 2008 Governorate Profiles, see above footnote 138.
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paid labour.™ Monitoring by 10M in all of Iraq showed that only 35% of the IDP families

monitored have at least one family member earning an income. The situation is particularly
troubling in Kirkuk Governorate, where only 1% of the families surveyed had at least one
family member earning an income.*®

108. Heightened employment shortages and inflationary pressures linked to IDPS’
concentration may result in tensions between IDPs and their host communities.*®* Access to
employment is particularly difficult for women, especially in conservative areas.’®® A
significant number of female heads of household do not have any income and are extremely
vulnerable.’®® It has been reported that out of poverty, women IDPs have been forced into
prostitution.®* Many IDP children are reported to be working in order to support their
families.’® It has also been reported that stress related to economic hardship has resulted in
high physical and mental abuse of children, in particular girls.*®® Humanitarian access to IDPs
continues to be limited by armed conflict, general insecurity and crime, restrictions on
movement and, in some cases, deliberate obstruction by authorities. Humanitarian workers
must operate cautiously as in many cases they are deliberately targeted by armed groups.*®’
IDP monitoring by IOM revealed that almost 37% of the IDPs surveyed in (all of) Irag have not
received any humanitarian assistance since their displacement. Access to humanitarian
assistance is particularly low in the Governorates of Kirkuk (60% did not receive humanitarian
assistance), Baghdad (50%) and Basrah (45%).1%®

109. In all areas of Irag, IDP children are often less likely to attend school than their host
community counterparts because families cannot afford school costs or children must work to
help their families, while others live too far from school or do not have the necessary
documents to register. Girls are sometimes kept out of school due to conservative traditions or
insecurity. In some areas, the schools cannot cope with the additional number of IDP students
and schools are running double or triple shifts in order to accommodate all the children.'®®
A considerable number of IDPs reported that their primary school-aged children do not attend
school. Among groups assessed, 31% of the boys and 40% of the girls are not attending

% UNHCR Monitoring, March — December 2008.

%0 1n Diwaniyah, Missan and Wassit only 12% of the families monitored by IOM had at least one family

member earning an income; Basrah (14%); Babel (17%); Ninewa (19%); Muthanna (20%); Al-Anbar

(22%); Thi-Qar (25%); Salah Al-Din (28%); Kerbala (37%); Baghdad (40%); Diyala (41%) and Najef

(96%); IOM, December 2008 Governorate Profiles, see above footnote 138.

For example, in Diwaniyah, some competition over employment was reported; in Al-Anbar, tension is

rising as prices of goods in local markets and rents have risen with the influx of IDPs; IOM, December

2008 Governorate Profiles, see above footnote 138.

162 1OM, IDP Monitoring, 2006 — 2008.

163 UNHCR Protection Monitoring, March — December 2008, and NGO reports, February — August 2008.

164 According to 10M, a clandestine prostitution industry has sprung up in Kirkuk and women are often
forced by their family members into prostitution; IOM, Kirkuk, Ninewa, Salah Al-Din Governorate
Profiles, see above footnote 120, p. 8.

122 UNHCR Protection Monitoring, March — December 2008, and NGO reports, February — August 2008.
1bid.

187 1DP Working Group, Internally Displaced Persons in Iraqg — Update, September 2008, p. 19.

188 In the Governorate of Salah Al-Din, 48% did not receive humanitarian assistance since in displacement,
Muthanna and Thi-Qar (28%), Missan (26%), Ninewa (24%), Babel (27%), Kerbala (17%), Diyala
(19%), Diwaniyah (11%), Najef (12%), Wassit (10%) and Al-Anbar (8%); IOM, IOM, December 2008
Governorate Profiles, see above footnote 138.

189 |OM, December 2008 Governorate Profiles, see above footnote 138.
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primary school.*” For example, in the Governorates of Babel and Kerbala, only 12% of the
families reported that all of their children attend school.'* The main reasons for not sending
children to school in Iraq are lack of money (for both boys and girls), the need to work (mainly
boys) and the lack of required documentation (boys and girls).*”? In Ninewa, the curriculum
language is also a major preventing factor.”® The trauma of violence and displacement makes it
harder for children to engage in learning even when they do attend.*”

110. In light of the overall situation in the Central and Southern Governorates, UNHCR
considers that, on the whole, an internal flight or relocation alternative would not be relevant or
reasonable, given, in particular, the continued existence of violence and prevalent human rights
violations and the serious difficulties faced in accessing basic services and ensuring economic
survival in a situation of displacement.

2. IFA/IRA in the three Northern Governorates of Dahuk, Erbil and
Sulaymaniyah

111. A significant number of persons from mainly the Central Governorates have found
refuge in the three Northern Governorates since 2003. With recent security improvements, the
flow of new arrivals has decreased significantly; however only few have yet returned to their
places of origin. According to the KRG, 34,566 families (207,396 persons)'” have been
displaced from the Centre and the South to the three Northern Governorates since 2003, the
majority of whom were displaced after February 2006. The influx of IDPs has had a significant
impact on the host communities, including increasing housing and rental prices, additional
pressure on already strained public services and concerns about security and demographic
shifts. At the same time, the three Northern Governorates have also benefited from the
migration of professionals bringing with them skills and disposable incomes that boost the local
economy. Unskilled IDPs have also provided cheap labour for the construction industry.

112. The KRG authorities continue to implement controls on the presence of persons not
originating from the Kurdistan Region. Depending on the applicant, especially his or her ethnic
and political profile, he/she may not be allowed to relocate to or take up residence in the three
Northern Governorates for security, political or demographic reasons. Others may be able to
enter and legalize their stay, but fear continued persecution as they may still be within reach of
the actors of persecution or face undue hardship to make their living, as unemployment is high
and assistance is provided to few. Therefore, despite the hospitable attitude of the KRG

70 UNHCR Protection Monitoring, March — December 2008, and NGO reports, February — August 2008.

1 In the Governorates of Basrah, Muthanna and Thi-Qar, 19% of the families send all girls to school and
24% send all boys to school; in Al-Anbar, Baghdad and Diyala Governorates, only 17% of families sent
all of their female children to school and only 29.5% of the families had all male children attending
school; in the Governorates of Diwaniyah, Missan and Wassit, less than 25% of the families surveyed
send all their children to school; in Kirkuk, Ninewa and Salah Al-Din Governorates, 40% of the surveyed
families reported that all girls are attending school while 48% said that all boys are attending school;
IOM, December 2008 Governorate Profiles, see above footnote 138.

12 10M, December 2008 Governorate Profiles, see above footnote 138.

13 \OM, Kirkuk, Ninewa, Salah Al-Din Governorate Profiles, see above footnote 120, p. 14.

1% 10M, December 2008 Governorate Profiles, see above footnote 138.

17> By the end of February 2009, DDM registered 18,396 IDP families in Dahuk, 8,162 in Erbil and 8,008 in
Sulaymaniyah Governorate.
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authorities towards a considerable number of IDPs, the availability of an IFA/IRA must be
carefully assessed on a case-by-case basis, taking into consideration the following:

a. Relevance analysis

113. Travelling to the three Northern Governorates of Sulaymaniyah, Erbil and Dahuk
continues to be fraught with risks. In particular the main routes from Baghdad to the North, i.e.
the Baghdad Western North route from Baghdad through the Governorates of Salah Al-Din and
Ninewa and further North to Dahuk as well as the Baghdad Eastern North route from Baghdad
through the Governorate of Diyala up to Kirkuk, see daily roadside bombings. Urban areas
such as Ba’quba, Tikrit, Mosul and Kirkuk are particularly prone to security incidents. The
roads from Kirkuk to Erbil and Sulaymaniyah are guarded by the Kurdish Peshmerga and are
considered safe. The roads from Mosul to Dahuk and Erbil outside Kurdish control are
considered unsafe. There are regular flights operated by Iragi Airways from Baghdad and
Basrah to Erbil and Sulaymaniyah. A one-way ticket from Baghdad to Erbil or Sulaymaniyah
costs US $85 US $175 from Basrah to Erbil and Sulaymaniyah, an amount that cannot be borne
by many for economic reasons. Travelling from Baghdad to Erbil or Sulaymaniyah by air is
considered fairly safe and there have been no recent security incidents involving civilian
aircraft.*’®

114. In order to access the three Northern Governorates from other parts of Iraq, all Iraqis,
including Kurds, must go through checkpoints at the unofficial borders (the so-called “green
line”) between the central part of the country and the KRG-administered area. Other areas
along the unofficial border have been heavily mined in the past decade and are regularly
patrolled by Kurdish Peshmerga. Such conditions make it nearly impossible for persons to
cross into the three Northern Governorates through the countryside without endangering
themselves. Therefore, entry through the few major roads and their checkpoints is, practically,
the only option available.

115.  After the fall of the former regime, the Kurdish authorities have introduced strict
security measures at their checkpoints and persons not originating from the Kurdistan Region,
depending on their profile, may be denied entry into the Kurdistan Region. Though
entry/residency measures have been relaxed'’” in parallel with security improvements in other
parts of Irag and the consequent drop in numbers of persons seeking to relocate to the
Kurdistan Region, entry/residency requirements can still pose a serious obstacle for persons
from the Centre or South seeking protection in the Kurdistan Region. The following provides
an overview of the current entry/residency requirements at the time of writing; however, they
may be subject to sudden changes. It should also be noted that entry/residency requirements are
not applied uniformly across the three Governorates.

176 See above para. 98.
7 gee for example, VOI, No Sponsorship, Residency Conditions to Enter Arbil, Duhuk, 7 December 2008,
http://www.iraqupdates.com/p_articles.php/article/41281.
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i) Governorate of Dahuk

116.  Persons originating from the three Northern Governorates can enter the Governorate of
Dahuk without any restrictions. In addition, families not originating from one of the three
Northern Governorates are allowed to enter without restrictions, while single persons not
originating from one of the three Northern Governorates need to have an acquaintance for
security reasons.*”® The acquaintance will be requested by the border authorities by phone to
confirm that he/she knows the person requesting to enter Dahuk Governorate.'” Persons
seeking to relocate to Dahuk Governorate need to fill out a card at the Security Directorate
located at the entry checkpoint and will then be allowed to enter the governorate, provided they
are not considered a security risk. Persons seeking to enter the governorate only for a limited
period of time (less than 15 days), e.g. for trade, family visit or tourism, do not need to fill out
the card. Single persons without an acquaintance are generally denied entry into the
Governorate.*®

117.  Persons not originating from the three Northern Governorates that seek to relocate to
Dahuk Governorate have to approach the Residency Section in the Security Department to
obtain a permit to stay. Single persons not originating from one of the three Northern
Governorates in addition also need to have an acquaintance in order to legalize their stay.'®
IDPs applying for a permit to stay have to undergo a security screening in which the reasons for
relocation are investigated. Applicants need to either establish political links to the region or
provide evidence that they have fled violence or persecution; otherwise they will not be
allowed to stay. Provided the person is not considered a security risk, s/he will be granted a
permit to stay for six months, which is subject to extension. Once a person has successfully
registered with the security, he/she remains under limited surveillance. Persons who are
considered a threat to security or who have committed a crime will not be allowed to remain in
the Governorate and may risk to be forcibly removed. Upon arrival IDPs should also contact
the Quarter Representative (mukhtar) to introduce themselves and should inform the security
department whenever they change the place of residence. Since November 2006, Arabs and
Kurds from “disputed areas” reportedly face difficulties registering in the governorate. Persons
staying only for a short period of time (less than 15 days) do not need to register with the
security to legalize their stay.

8 The acquaintance could either be an individual person or a company. The responsibility of the

acquaintance is to inform authorities that s/he knows the IDP and, in case of security-related incidents, the
acquaintance will be questioned. Until recently, a “sponsor” was required, who had to have his/her PDS
card issued in the governorate and have a good reputation.

Usually the acquaintance introduces him/herself by telephone. He/she may be asked by the security a few
questions or could be tracked by his/her phone number in order to be identified. If further identity checks
are needed, the border authority may ask the acquaintance to present him/herself at the checkpoint.
Previously, the “sponsor” had to present him/herself at the checkpoint in person.

It appears that the authorities exceptionally grant entry to IDPs without an acquaintance, provided that 1)
the person’s background can be thoroughly checked by the KDP, if the party has an office in the person’s
place of origin (e.g. in Kirkuk, Ninewa) and it is determined that he does not pose a security risk and 2)
the person can establish that he fled violence or persecution. Otherwise, the person will not be admitted to
the Governorate of Dahuk.

Without an acquaintance, on an exceptional basis, and provided that 1) the person’s background can be
thoroughly checked and it is determined that she/he does not pose a security risk; and, 2) the person can
establish that he fled violence or persecution, a permit to stay might be given.
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ii) Governorate of Erbil

118.  Persons originating from the three Northern Governorates can enter the Governorate of
Erbil without any restrictions. Persons not originating from one of the three Northern
Governorates need to have an acquaintance if they wish to relocate to Erbil Governorate for a
prolonged period of time (more than one month).*® The acquaintance will be requested by the
border authorities by phone to confirm that he/she knows the person seeking to enter Erbil
Governorate.™® Persons seeking to relocate to Erbil Governorate are questioned by the security
at the checkpoint about the purpose of visit, the intended duration of stay and the place of
residence while in Erbil. All relevant data will be filled into an information card and the person
will then be allowed to enter the governorate. He/she will be told to contact the Security
Department in the intended place of residence in order to obtain a permit to stay. Persons
without an acquaintance or otherwise deemed a security risk are generally denied entry.
Persons seeking to enter the governorate only for temporary purpose (less than one month) such
as trade, family visit or tourism do not need an acquaintance.

119. Persons not originating from the three Northern Governorates that seek to relocate to
Erbil Governorate for more than a month have to approach the Residency Section in the
Security Department to obtain a permit to stay. Provided a person has an acquaintance and has
established a reason allowing him/her to remain, he/she will be issued an information card
(karti zaniyari) by the security office in the place of relocation. This entitles him/her to remain
in the governorate for up to three months, after which an extension is required. Persons who are
considered a threat to security or who have committed a crime will not have their information
card renewed. Persons without an acquaintance will generally not be able to obtain the
information card. IDPs allowed to remain in Erbil Governorate must report to the Residency
Section or the nearest security office if they wish to move, visit or return permanently to their
place of origin. Persons staying only for a short period of time (trade, family visit or tourism)
do not need to register with the security to legalize their stay.

iii) Governorate of Sulaymaniyah

120. Admission into the Governorate is generally not restricted and does not require a
sponsor or acquaintance.'® However, persons from “disputed areas” claimed by the PUK, i.e.

82 The acquaintance could either be an individual person or a company. The responsibility of the
acquaintance is to inform authorities that s/he knows the IDP and, in case of security-related incidents, the
acquaintance will be questioned. Until recently, a “sponsor” was required, who had to have his/her PDS
card issued in the governorate and have a good reputation.

Usually the acquaintance introduces him/herself by telephone. He/she may be asked by the security a few
questions or could be tracked by his/her phone number in order to be identified. The border authority may
also ask the acquaintance to present him/herself at the checkpoint. Previously, the “sponsor” had to
present him/herself in person at the checkpoint.

There are special procedures applicable to persons wishing to relocate to the District of Kalar. An IDP
first has to approach the security office in person and submit a petition requesting permission to relocate.
The applicant needs a Kurdish sponsor who resides in Kalar. The sponsorship letter needs to be ratified
by the Notary Public Office in Kalar. Only after these conditions have been met, the security officer will
provide the permission to relocate and to bring family members and belongings. Any applicant without a
sponsor from Kalar will be denied permission to relocate. Once the IDP has moved to Kalar and rented a
house, a letter from the mukhtar (neighbourhood representative) needs to be submitted to the security
office to confirm the IDP’s address in Kalar.
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Kirkuk and Khanageen in the Governorate of Diyala, are generally denied entry to the
Governorate for political and demographic reasons, unless they wish to come for a visit only.*®
In that case, they are allowed entry but are not able to bring their belongings or a large amount
of luggage with them. Persons arriving in Sulaymaniyah by airplane do not face any entry
restrictions; however, this requires that the person has the necessary financial means.

121. Persons not originating from one of the three Northern Governorates intending to
remain in Sulaymaniyah Governorate for more than one month generally must have a
sponsor,*® who accompanies them to the Directorate of Security. He/she will have to undergo a
security screening during which the reasons for relocation are investigated. Provided the person
is not considered a security risk, he/she will be granted a permit to stay for six months, which is
subject to extension. Once an IDP has obtained a quasi residency permit, he/she remains under
limited surveillance. Persons who are considered a threat to security or who have committed a
crime will not have their quasi residency permit renewed or may have it withdrawn and be
obliged to leave the Governorate. Upon arrival, IDPs should also contact the representative of
the quarter (mukhtar) to introduce themselves and inform the security department whenever
they change their place of residence. Persons who do not have a sponsor are not allowed to stay
and are at risk of being forcibly removed from the governorate. IDPs allowed to remain in
Sulaymaniyah Governorate must report to the nearest security office if they wish to move, visit
or return permanently to their place of origin. Persons originating from Kirkuk or Khanageen,
including Kurds, Arabs, Turkmen and members of other ethnic or religious groups, are not able
to stay for demographic and political reasons.

122. A person from Central or Southern Iraq may be out of reach of his/her persecutors if
relocated to the three Northern Governorates as the state protection of the Kurdish authorities
comes into play. Protection by the KRG authorities will, however, only be provided if the
person is both admitted to the Region of Kurdistan and allowed to legally remain there and if
the Kurdish authorities are able and willing to provide protection in the case concerned.
Generally, the Kurdish authorities will be able and willing to provide protection; however,
certain persons, particularly those fleeing “honour killings” or tribal conflict (blood feud), may
still be reached by their persecutors if relocated within Iraq.

123.  Persons that may be considered to pose a security risk by the KRG, particularly single
men, will not be allowed entry to and/or residency in the Kurdistan Region and can therefore
not avail themselves of the protection by KRG authorities.

b. Reasonableness analysis

124.  Generally, services such as education, health, electricity, fuel and water have come
under tremendous pressure due to the high number of IDPs in the Kurdistan Region. All
Governorates lack drugs and medical equipment and have difficulties absorbing additional

185 Kurds as well as the Arabs, Turkmen, Yazidis and members of other religious or ethnic groups from
disputed areas are denied entry.

The sponsor could be an individual person or a company. The responsibility of the sponsor is to inform
the authorities that he/she knows the IDP and, in case of security-related incidents, the sponsor will be
questioned. The sponsor should have his/her food ration card issued in the Governorate of Sulaymaniyah
and have a good r